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32) 35 U.S.C. 251 Reissue of defective patents
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drawing, or by reason of the patentee claiming more or less than he
had a right to claim in the patent, the Director shall, on the surrender
of such patent and the payment of the fee required by law, reissue the
patent for the invention disclosed in the original patent, and in
accordance with a new and amended application, for the unexpired part
of the term of the original patent. No new matter shall be introduced
into the application for reissue.
(b) MULTIPLE REISSUED PATENTS.— The Director may issue several
reissued patents for distinct and separate parts of the thing patented,
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(c) APPLICABILITY OF THIS TITLE.— The provisions of this title relating
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36) 2|5A, ol= Esi/isiwo] A7Het A% - US Patent Reform Act of 2007
and Beyond, AAMAALE A, 2008, p.97.

37) Investigating Patent Law's Presumption of Validity,
http://www.patentlyo.com/patent/2010/11/update-investigating-patent-la
ws-presumption-of-validity.html, 2013.8.8.
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Sk
Z‘.(preponderance of evidence)® U} ‘W&3ta FAg F7(clear
and convincing Evidence)'2ti= HZlo ot A58}
Mzt 55 AAEe AAde =TI stHzt
A T aYEkA #dE FAE HEeR

AbRel AARE ETE ok A diste], CAFCE AARe]
A T AY oARE EES LY &

T}.29)
4. Hae) WA mst B 2472

FA AW A7RE “Avb 2098 o) HEW AATS s)FEo
2 ujAAEe] deE rastn ok F, Esjujadel sheo] 202
27t de Afde S aFdA wMAdAdel Thed Aew

Ssldsliet e Esfuide A st
A HE2 Ss3adse &5 AR Aol wet wjA A2

A Ao 7 HgPo] =Hr} vyl ;‘_—OHHH/\]'O]] e A7 glol,

of Fanke] ;RIS Foe aFolME

Waskde] £7HA Rong, ade BAABOR s =

tH

38) KSR and the BPAI: Analysis of Appeals for May, 2007, Peter Zura's 271

Patent Blog,
http://271patent.blogspot.com2007/06/ksr-and-bpai-analysis-of-appeals-
for.html.

39) AAE, SsidEY &5 Aee AT A= hEAY A 88.(5351A.
2012.11.)
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& H=A WA BuiEA THAE S FHHA FAE ATske
Aol AAME mjAAFL o] Fo| XA =T

a9d A 3% TANS ATete Aeek 28, HEZR
T A (legal relief) 72} FHH A T Al(equitable relief) 877} *8
GdH= A= &F SARAA wjAAFe] dgrt "=
Holth4) A= &F FARAY AT AAd wet wiAAS Ths
oAF7t ARET. Eulde AT A7E e 9ud de s |l
on, gAAL o] Edi Y-S AT ol Aol ME AREE

ATFASA, B ARES FATFASA GA ARl WA BE o]
HAgE.

webA sl el At 5—6‘4?&2}01] gel Sde TES 2%
AT A4S, AnE DAY Ak BB FABE PP
SAARe GUE ST F Rk Dol SdA A 5
Aok FAA Lao} AHE 5L MARH FARE Aol =
A Jnt A3 WAABS T AYE BT o 2A,
SelA £3 IW 7= MIARE 2
dol glol, AR WEA Uuelol ¥ WRE
gy ae TARE FTHAEA, &

Ask HEol WEHY FAZ @A BTeAEA
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40) Scott v. Neely, 140 U.S. 106, 109-10 (1891) (“In the Federal courts [the
right to a jury trial] cannot be dispensed with, except by the assent of
the parties entitled to it, nor can it be impaired by any blending with a
claim, properly cognizable at law, of a demand for equitable relief in
ald of the legal action ...."), quoted in Beacon Theatres, Inc. v.
Westover, 359 U.S. 500, 510 (1959); Kennedy v. Lakso Co., 414 F.2d
1249, 1253 (3d Cir. 1969) (“[Wlhere there are issues which ordinarily
would be triable at law before a jury the right to jury trial is not lost
because equitable relief also is sought.”).
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o2 ERHo wdAR o] HA et ol 55 FaEHQ
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A aEH 535 HAsjol wmE EdElY &Fo]l Weel He
Aot B aFel tF FHow vyt SsFagdiyas
BTty S Aasy SFagddadol ¥RHe 45, A
B0 M= iAol BARAT. ol ded ARk 4
ol otyzt, dFol sz Aol o] Fof3n. &, AAaF A
5 WA A TS BiAS AL FAbl o7k Aol o] Fo| A= ARghe] W
dE ol Fols wiA A el AAAC] Fodn. A= EsfinH)
d3 53519 Fadle]l Adtd S HaFols widol B

Aol E 53519 wad dde] AIMA A He A

ol tt.

ohek, Aafvlojate] Bl MAAEE AT ¢ As WOl
fle AL oidd. e 53W G 539 FEFR HE=
SHFAHA 2AR EddE B7E = Utk Beacon Theatres,
Inc. v. Westover ARClA e A7} 29134 (declaratory
judgment)& T8t oy, a7t vraza AR FHF AR

A=)
K

oA Ed g wiAdARS HTFEoens, = A
o] A& et AAEA 4D Dairy Queen, Inc. v. Wood At
AANME tH YL Beacon Theatres HAA WHEZX HF7 @&
sl A Aol Fodte FAas, AddTEe dAE 5 3

g BEoMe, AR B AUE 4P A 94

41) Beacon Theatres, Inc. v. Westover., 359 U.S. at 502-03, 508, 511.

42) Dairy Queen, Inc. v. Wood., 369 U.S. 469, 473 (1962) (“That [Beacon
Theatres] holding, of course, applies whether the trial judge chooses to
characterize the legal issues presented as ‘incidental’ to equitable
issues or not.”).
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Hynix Semiconductor Inc. v. Rambus, Inc. AFd o)A Hynixe
RambusE HtE ZHFAY vt 2o ©E AE3 Eafulde

754 olol, Rambust 8A Ealulash Aokslut Sof g

43) Rule 38. Right to a Jury Trial: Demand
(d) Waiver: Withdrawal. A party waives a jury trial unless its demand is
properly served and filed. A proper demand may be withdrawn only if
the parties consent.

44) o, HAe] AFow vjMAlHo] FAHA] g2 Fol= Hagh 42, s
oS d¥E 4 e A4S ohs] £9th. Rule 39. Trial by Jury or by the
Court
(b) When No Demand Is Made. Issues on which a jury trial is not
properly demanded are to be tried by the court. But the court may, on
motion, order a jury trial on any issue for which a jury might have
been demanded.
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A 2 A QI (affirmative defense) ARQFol it v A S FH 3] A1H
(motion to strike/withdraw jury demands)S 3t TE {2 AoF
A T A B AL ARkl tidk v A s = welEiod,
Sl Aol tisiA s M e E E3skA &2 v vk v
7F A E I E 279 2 ARE, Mol HEAREY I8 AR
dH ol A, vae] widEs 27E ]ZH?} AL 2 A 3]
PAlA MRS 719387 e TFEUS HoFH

1
r{m

K
Lo

4. A Ao wiAAES e A A £A4

. 44 @y A7z 2A BF £

AN AL NA LS Fajo)| ugt APsct= F
Fa o v= B A81xE “EFdAE 535 Aol

45) Rule 38. Right to a Jury Trial: Demand
(a) Right Preserved. The right of trial by jury as declared by the
Seventh Amendment to the Constitution—or as provided by a federal
statute—is preserved to the parties inviolate.
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dRiol At e WAL FAA Y wiAA T Ao W
Fdo] tha ofmista ek F2 H2 £ AW Aexeol FA
iAol gk g el mlwoA Ho St Alexe “EE
YA 714 (all criminal prosecution)”E o= 3L, WA A AHS
“%Ff 3t (shall enjoy)’ 2kl k], WA RS A LHAE A AL
AR do] WHvefate] FAL ARS Ae AYE A T
9Gde BABEL vk = olstolle AT ABS AT AW 4
el kel Zl&el disdte Fr1ESe 9Ae FAHcE Y

ofo wtall, 4 AW A7xE "4V 20€ S 2Hst= WA

23S AHEE ii’/ﬂ, Xﬂ6}_9} 22 B s AASHA &,
Al e Aol AFAL F e AARSL ATh4s) oo, i
(the Supreme Court)< Walker v. Sauvient ARz1o|A49) =3 &
A7z2=, Aexete Eel, 343 A S Ago IF4U 8
Aol oiym m= A teiM= AEHA Fevkar BT

46) 35 U.S.C. 281 Remedy for infringement of patent.
A patentee shall have remedy by civil action for infringement of his
patent.

47) The Sixth Amendment to the U.S. Consititution :
In all criminal prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an impartial jury of the State and district
wherein the crime shall have been committed, which district shall have
been previously ascertained by law, and to be informed of the nature
and cause of the accusation; to be confronted with the witness against
him:; to have compulsory process for obtaining witnesses in his favor,
and to have the Assistance of Counsel for his defense.

48) Davin M. Stockwell, Comment, A Jury of One’s (Technically Competent)
Peers?, 21 WHITTIER L. REV. 645, 691-2. (2000).

49) Walker v. Sauvinet, 92 U.S. 90 (1875).
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vl At} o] %o % Colgarove v. Battin AHd<S F3l, A6zt A7x=
o] FHY AolE FA &FolA = A A B tg dert FofH
W(mandated), A &AFolA= 28X Zoes AlE 93 6k 3l
}.50)

S5 AaFoA e mA AT i dX Y B ZAVE AHe
Z g3 AL 199592 Lockwood AbAA FEHThs) & AbA
o] E3]dAQI Lockwood7} W4l A#S g3t M3

of mandamus)& A &3, CAFCQ 3% A= 1791 Gl A
53 AHdS AR Ee] ZASATE A ol fE S0l ‘YA
T eh(historical test) ©lgte= 7|2 AAStA o] F WolEAUTES) o]
T Aol gHY o2 A EA), Lockwood 7} HIA AT & FE
SletHA ool wjAdA e gk o] miAEANeH, Y
< Hzxo A ddes A FAsATh oldl, iU )
4 flol AFde Jdstets ARe Wit

o Aol A vl Al A Fol]l gk FAIAR] B o] FoA A Fgke
1}, In re Lockwood #Z2S F3l, CAFCS] Aol o3l ajA A&
o tigt d¥Holxx HEZH] =7t FAHORE o|FoHY=
Aol o917 vt Zgal FARY HF dddd e vt oA
EslagolA e WA EFdeAs AFsAtte HolAx 9
u 7 Aot

50) Colgarove v. Battin, 413 U.S. 149, 152-56 (1973).

51) In re Lockwood., 50 F.3d 966 (Fed. Cir. 1995).

52) Lockwood v. American Airlines, Inc., 107 F.3d 1565 (Fed. Cir. 1997.).
The Court of Appeals, Michel, Circuit Judge, held that patentee had
Seventh Amendment right to jury trial in declaratory judgment action
to determine patent validity.

53) American Airlines, Inc., v. Lockwood., 116 S.Ct. 29.
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54) In re Lockwood., 50 F.3d 966, 980-990 (Fed. Cir. 1995).

55) Id. “No clear answer can be found in Supreme Court precedent, and
the circuit court decisions are in conflict respecting the role of a jury
in determining patent validity.”

56) Id. “While the mandatory alternative instructions procedure separates
the law/fact roles of judge and jury, the question remains: Is the fact
finding role of a jury a constitutional right with respect to the
conditions of patentability?”

57) Id. “[Tlhe Seventh Amendment was never intended to establish the jury
as the exclusive mechanism for fact-finding in civil cases.”
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@ AAd] Bolaniy, GRow Angle otk ey w
U Yolets WHiBTY, £FGAAEL Mol o5 A
2 BYST WEC A§L WMol Frhy AW WAL
Al A ABM AU G ST F A
WA Aol WAl o7 ABolA A WA FAATF ok
3 AAT P97k o] FolA T WES BAE W BTk

AR FHo we ABdS dAsHE Aoty HFHoAA HiAl
Z

2o AWAD A A Buo] Roid AW Az

58)

59)

Mark A. Lemley “Why do juries decide if patents are valid?,” Virginia
Law Review Vol. 99, (Dec., 2013). pp. 137-142.

In re Lockwood., 50 F.3d 966, 980-990 (Fed. Cir. 1995). “As jury cases
are now tried, in accordance with our precedent, the evidence
respecting validity of a patent is thrown into the black box of the jury
room, and the verdict is returned either valid or invalid. If both
parties agree to that procedure, so be it. But where a party objects, I
believe that a litigant has a right to a trial court's decision with
findings of fact and conclusions of law on the issue of validity. The
judge has an essential role to play in a constitutional jury trial. As
stated in Herron v. Southern Pacific Co.: In a trial by jury in a
federal court, the judge is not a mere moderator, but is the governor
of the trial for the purpose of assuring its proper conduct and of
determining questions of law. This discharge of the judicial function as
at common law is an essential factor in the process for which the
Federal Constitution provides.”
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60) Markman v. Westview instruments, Inc., 517 U.S. 370, 376(1996).

61) Id.

62) US Constitution, Article 1. Section 8. "A&}et 7oA RtAlQ] A ZAHEut
dEEol digh viets Hels AV BAGslECcEN wEut R85t o=
AES FZA57] 2dgt."
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63) Judiciary Act of 1789, Ch. 20, Sec. 9. 1 Stat. 73, 77 (1789).

64) Millon, Juries, Judges and Democracy, Law and Social Inquiry,
American Bat Foundation, 135, 138 (1993).

65) Ross v. Bernhard, 396 U.S. 531 (1970).
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66) Mirjan Damaska, Evidence Law Adrift (Yale University Press, 1997).
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% 100" o] maglo] nAE etk Al #d, AEVF He H
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67) Kaven and Zeisel, The American Jury (1966).
68) In re U.S. Financial Securities Litigation, 609 F.2d 411 (1979).
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H e (the third circuit)> "Abdo] E3}sto] Hj
o8 A ddsty HAEAS g Zlo] o
A 4o ezt H2=, wjaddo] ofd #A
THstojof FTh"y FDEATE70) Zenith Radio Corp.
v. Matsushita Electronic Industrial Corp. AFA7DO A= 31l A
Uz gt ert ad, n=ulA, BEANLS 23 24709 SAE 4
H2 2%5S MASATH o] aFdde vt | 3A = 3070
o wiEdAt 100788 FRA} dBAGFE7AA AFEHAeH, 9d
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69) Saul M. Kassin & Lawrence S. Wrightsman, The American Jury on Trial
Psychological Perspectives (Taylor & Francis, 1988).

70) In re Japanese Electronic Products Antitrust Litigation, 631 F.2d 1069,
1084 (1980).

71) Zenith Radio Corp. v. Matsushita Electronic Industrial Corp. 478 F.
Supp. 889 (1979); In re Japanese Electronic Products Litigation, 631
F.2d 1069 (1980).
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72) Tull v. United States, 481 U.S. 412 (1987).
73) Granfinanciera, S.A. v. Nordberg, 492 U.S. 33 (1989).

- 45 - "':l"‘_i .“l'l:- T



. siAATE AT BaXde 7}
EJAPANAAE AE 53 EF FEH AF 43t
7t BRANNAEE 24T T

1980 ol F, 53 #d WHIPNAM Thakdt A HA AAE w4
‘BH 231 9t} ex parte reexamination, inter partes reexamination

0% AP 53 AUAAEE v SHABAEY A4}
Els Zﬂgi, 20113 American Invents Acts &3 Rt Al&3d A
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74) In re Baxter Int’l, Inc., 678 F.3d 1357, 1364-65 (Fed. Cir. 2012).
75) Kappos v. Hyatt, 132 S.Ct. 1690, 1694, 1700 (2012).
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) 1 ojzle] E&e] e AAARA, 20119 AR
= @ e olurhe e, AR ool A
Arke) ATolfrt AFAT AR FAH YcE e 7
e w), ojHo Eo| e HHH FEAYES HEF FEAHo

Y. ESAAAAESY F2 AH UE
(1) SHAAAAZ AR ol

Hz vlmolA 53 AU HAAE =AY HAA= FEA O
A

o yEE B3] tistel WAool AsPAET AWST A&
DA AL ASE AFFOEA, S FAY P T4

76) 20124 9 169 o]%2] Fdet Soio] tisiAwE [EED, Ss{UAt o]e]d
A|3Kpgto] ALsh 4 Qo



2+ A EE Zslstr] eIt 1980 HE2E =3 AR A
AL A S B3, 19996l A3A A1 AApFAE BAS)
AAA ARNAE AEE =Y3EHF o, FAAA A
A A= AT EIU HSE ToE HITHGIA o] FolA
= A9 olF 11d3t oF 3057 EHstar, FARA AAA AT
a4 70% = WA AFHAE JYPHE T A=Y HdFAo] HE
Zote dske] "ol ths) Folrth ATolfrE AAdH X
2 Y, FTANA ESAAY S0 Sl g
Aol BAE A 231, AFAAA AFEHALAA FAg
dAFo] AgEHE 5 A3 AFAAA B3 Hol EA)
el JfAde] Bage] ArIE, 2011 MAESHHES T
oz A AAE NAZEA = A7)

N,
=
ol
==
=
il
L
oft

o ol (o A
T 8 oox XN
\‘rznélo
A&Hn

=
=
1=

Bl v= 53513 A AxEs 5ele= :
F71 9%k Awnt ojye}, S3es A A AdAA A disto

Buste A7k TPETL B 5 gout, Yurd
ek 5

4 AL AL R, BH5F F 55U
FEAS 057 9% A0S TPHE ol AYA v
ouidt. ol AT A HUNAY 2FHA O 53 FE
Y wEs BAT 55 F AN BAE 9FE OEG

@ N3 Fo S2F AN L GARA AR A=

77) H.R. Rep. No. 96-1307. pt. 1, at 4 (1980), reprinted in 1980 U.S.C.C.A.N.
6460, 6463.

78) Inter Partes Reexamination Filing Data (Sep. 30. 2014),
http://www.uspto.gov/sites/default/files/documents/inter_parte_historical
_stats_roll_up_EOY2014.pdf. (2016. 4. 15. A& %),

79) olsil, ul=r /N SEsIHe EUWE A E ygtol] U]X]= GOl Ut A

T4, ESA A rE 1A, 2012.12.
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http://www.uspto.gov/sites/default/files/documents/inter_parte_historical_stats_roll_up_EOY2014.pdf

71E9 ‘B3 FAAZA AL Y3 (Board of Patent Appeals and
Interferences, ©]3} 'BPAI')7} &A&Y-(Appeals Division)9} 4]+
(Trial Division)2 &g]H o], LR Sl gk AAA
o] AHZAAY e STEEAA EEs= FYY A dx
(Reexamination Proceedings)oll gt EEHAAS ThFaL, A3
Ae AEEAE 7 E A S5 4AXH(Interference Proceedings) & THF
ATk 20113 S5 AR AEdFort EEo=A ASH
b= HAZE HJA3, FAH 2} (derivation proceeding)E AT =Y
st AEddtHo] IEAUH S T &3 QA ARE A=
stal Aok olol £1¥€3 e WAHE BPAINA 'S34 A4S
(Patent Trial and Appeal Board, ©|3} 'PTAB)=E W7A3sle, -2
2ke] SsA A FARE 9 FasHA H AT

ol
Ju

FA AL FARA A A AL et 58] A G’ X
4 39) olaFe] Alwak gelAlol s Aiaes shAThs) 99
ol AR Aelol, WUe B SHPNLENNE Sob
a4 FALH AEHe Ae Ao, st g3
(clear and convincing evidence) & 83}#| @il 11 H

o SHEE 873t Atk PTABS HFAA o

HEE #gte] Aol obd, CAFCAT & 4 U=E &t
CAFCIM = 53784 F8U2 o] Ao ‘Eostal Fdd =

A (clear and convincing evidence) ¢ FHE7} A EE ).

2011 d AAAAIES] N e T8, 71 2A-A A AHEX Parte
Reexamination)®} B AFAA] A A Ab(Inter Partes Reexamination) & &

TEHY AAA HHRE (1) 71 AARA AAUAE EX(Ex Parte

80) 35 U.S.C. 6 Patent Trial and Appeal Board.
81) 35 U.S.C. §6(b)~(c).
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Reexamination)stal, (2) &5FA4AHPost Grant Review, ©]3}

PGR), (3) BAFAAl A4 Ab(Inter Partes Review, ©]3} IPR)Z Al &3}

(T 71E AR =S AA GACA 1 EHA SUd A2 A

g7jsol AEHo S WtiFdF HAHEAA AEL oF(@

substantial new question of patentability)’ ] A7 79, AMHAALE

MAS=S skal = vel, 718 stollAs Eslof o gt &
=

@] A mEt AHARE RS AR SHEE Aoely T

5
< OE F e TEFFAYAHPGCR) A== 20129 9€9 16Y o] F
AT 530 dsiARE 2&HH, 53]dA o] A|3A}Rto]
A7 7 Aok FHAH Y A (best mode) 7IALAES AT BE
E5edS AFolHE &  dons), Hojx st A7l &
es FFA S A Zth(more likely than not)= 4%°] H
& AAAE AANE F Aue AR 9
(preponderance of the evidence)= 2830 2R AAAL AA} 7] A
7

adowA B5ee 2UEE FEATS)

Fo ANAL ARIAE ARANA FARANA oI Bl g
ol BE B U@ HPHOE A %S AUA AA

ahoE oy, AHE S5 AU ARIAE ‘FASAY

82) 35 U.S.C. §311 (b) Scope.—
A petitioner in an inter partes review may request to cancel as
unpatentable 1 or more claims of a patent only on a ground that could
be raised under section 102 or 103 and only on the basis of prior art
consisting of patents or printed publications.

83) 35 U.S.C. §324(a).
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AN AU AN 802 Sath FATUY AR WF W
o=

Aagold VA dutHow ALHE 7EOR 50% ol4ke] Sl
5 YRS St SYER E504S BEFTE Al E3A
of gt Aol W@ FAnT $AT A9 ojujant meha

SoE 1 HAree 2
A= E34el ¥ Aol ¥4 2rin BREE oo F
Asglel Aol e FYEE FEeA 2@ Ao Hol FEF

71E BARA AAANE diA s s FARRAIA A A}(IPR)_, 5
S AAAHPGR)S] A F7Hs713H8 5381%F

of A3AREe] AT 4 Avh. AAHAANAL TF H*MH 2}
AZ o]FojAE HAoZ EFH wAA FAHHAS AMAL ©
AN T=EFY FEHS TdE F A HFTDA ot ANA &
BE S8 AFolfHE dE dustHA R, 7o d&& A
7] f1sted FARAANAAKIPR)S] A Folfr= 71E9] FAAA A
3 e APE JIAE AAres AR A
5= 492 A48 AdsAth 712 AR

Al(Inter Partes Reexamination) dAx}olA & ‘AdZAH o2 A&

o

>
>
to
offt
e
ol
ol
X
o Jm

lo
Mo o>

(a substantial new question of patentablity)’ ©] A7]E 745 A
29 TAHE 9 MIAHE EBi(prima facie evidencd), HAFE 7 Al
skl ou, FARAA A A AHIPR) Ao A= S5 F-adl tigh 9 A
¢l 7§44 (reasonable likelihood) ©] &= SA7F AZEEHojoF HAE

.

84) Neil Orloff, Framework for Evaluating the
Preponderance-Of-The-Evidence Standard, Vol. 131, University of
Pennsylvania Law Review. 1159, 1159(1983).
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MAE & JAEE AT

oJ2H A3Ae] Fel F Aol I =S &
Aaksh PR AAo] Qoid FWEE 242 FA 99 U G

2 sol7 BUGE AYVE 5o THL HEFOEN, SRS
o= B opy|@rhse B3 fEAe FAo] Yt oFF B
of 2AT Edade] e MAABY ATl elAd] §2D
Agge RATE AL oA se 2o 2gaA Hrh o
2 s, SHANAAES] e Sslade] AL Fgo] A
oul, FF wjaATe) JFHL A YA Zaxes FHHA o
o] 9le Ao sYHET

o= B8 S5 ST SARAAA A AR 9l A

85) 157 Cong. Rec. S1325-26 (daily ed. Mar. 7, 2011)(statement of Sen.
Sessions).

86) 157 Cong. Rec. S951-52 (daily ed. Feb. 28. 2011)(statement of Sen.
Grassley).
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O Axiete] FH 9 #AAe] REAFS dEr] AR A
mbEst . Ark AMAR AT e AT AA ol BA
real party in interest)°] ©o|v] sid 53 HF3FY FEALS o
E3ads Mo AV Aeos AU AR AAE F
o, AAAZE AFE o] Fo AF] e ARl AA ol HARL
o] Y 53 AT FEAS tFEE UALSES AVEAHH
O AFE AsHoRE FAHT un, ESAATE P FAE
FAzd & A aAY, SSAA Has
°

o= HAA FaALFEXI} IPE = 9

(0.
o rr = o

SA

ﬁmn&

2078 = 1770l Whsli A F& ZAA S k3L, Apple v. Samsung At
AolA Aol &4 AelA  CAFCx: “dojA  FrgsiA
(slide-to-unlock)('7215-5])' 9} ‘A& LLEFTA (auto-correct)('1725-5)

#d 53 94 & 3487 & gkt

87) Apple INC., v. Samsung Electronics Co., LTD. [Opinon]. Feb. 26, 2016.
http://www.cafc.uscourts.gov/opinions-orders/search/report.html?popu
late=&field _origin_value=All&field _report_type_value=All&field _date_valu
e_1[min][value]=2001-04-20%2002%3A18%3A37&field _date_value_1[max][
value]=2016-04-20%2002%3A18%3A37&field_date_dropdown=date_range&
page=7
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PGRS 53 E3ANA ATE 24 371 23499 201437
vl ste], 201539l 127, 201613 5€ A 2770] A1A = A T}.88)
AN AT dgel ds 435 B, vl 53 A9 101=
(B33 AA), 122A74), 1032 AEA), 1122(FA 714) 5
4717 9] £3589 72, PGR A Folf+= 5344 27°] 30%,
FAIGE 1A 870 50%, AEA 870 85%E AAFATES) &
ZA717F % PGR ATE 83% %, IPRAV] 60% 717HL Al n)E9]
AkolE BHYTh0) O F83 HE HAEAES o|FE FE HFH
E£38 F 90%7F ATAEEAeH, 7Ete] axo® 78 HFH 5
& F 50%7F FE7F JAAH A

PGRel ATH 7]& &°F T HolL 7=, 9o 2 318, A=
8} Foko| Ao HTIE 50% oS AA PN, §H4HY
2RE XH 27T T o2& J
ARttt FANA AFEE F
7199} AZESO] 7|& #HH Eofe
PGR A1 AT o] Foiz ZoF ZAE AT

ret
A
N
:01'_'4
ih)
i
e
o
Rl
o
rr

ol B Wl HFoE ©, 71gle] addgo] BT} Tu

88) PTAB Trial Search, USPTO (May 25, 2016), https://ptabtrials.uspto.gov/
(searching for "PGR" under "Case Number" and comparing results).

89) Id.

90) Compare PTAB Trial Search, USPTO (May 25, 2016),
https://ptabtrials.uspto.gov/ (searching for "PGR" under "Case Number"
reveals that the PTAB instituted PGR in ten out of twelve opportunities),
with Matt Blackburn, PTAB IPR Institution Rates Continue Decline,
LinkedIn (Sept. 14, 2015),
https://www.linkedin.com/pulse/ptab-ipr-institution-rates-continue-declin
e-matt-blackburn, and Tom Irving et al., The Latest Unsuccessful Inter
Partes Review Petitions, Law360 (Oct. 30, 2015),
http://www.law360.com/articles/717123/the-latest-unsuccessful-inter-part
es-review-petitions.

91) Id.
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92) IPRO] 9= olnct 9749 L& 20134 39 162 o|F 5% Sslo] chsh A&
e},

93) Brian C. Kwok, Nicholas V. Martini, Post-Grant Review Is Becoming
Increasingly Popular, Law360, New York (June 1, 2016, 10:32 AM ET).
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TALA o) AATANAE Haloe|x= dAtel Hls) E3h
Pl Asiziks HollA= d71eh 2ol AMAAL a7t AAE 7}

/o] =L BT

[
=

2. B8)24 Al WHE ITC A2

7} ITCAAE 53 ¢

i

AL 2011 69 28Y ITCO FH=A AAHS AT g2
N ZFo] Halgdta F3sh= A9 348, 644, 980, 843, 114 5 531
°of §37]&o] X3H T tintelA AZH fE AFoE v
o8] FUFAE AT Aol dA S NEH AP B &
FoA BE Zede SEHA Fe 7IEScldnh o] F 980, 348,
843 53 T L% AHFFol e ATA A1A(Unopposed

Motion for Partial Termination of the Investigation)ol 2]3l Hlj A%
7€ ded, deAHozs 20129 9€ ITCO| dHldA A 2432
TUEA ARE 71489 AA ol FE= 348, 644, 980 5 3119
ra& S5l dhsll o Zo] HalstA &ken, 114 53¢ a8 &
S|7F ot B2 o F8 H&jo td <AV ve Ae AR

o Z HAl 2011 7€ 5o ofFE9] 533%), 949%), RE922, 501,
697 5 5709 53¢ D678, D757 5 2702 ©iAkQl 3o tha) 4+

94) HE] A& I ¥RIAES K= QEH L2 v{E(Cantilevered Push Button
Having Multiple Contacts and Fulcrums)o] ¥st £35]2, 201149 49 15¥
o ofjZo] zxo] A EFME ola= A2 AVIsYZ ., sy =
S|= AAlst¥ o, 20119 64 16¥9 274 AAE Foll, i SsiolA ALst
o} ok,

95) ofZo] Q2juteto] 5235t 10-0950831 £3]9} Ut 7|&=2, §AHAS A
&sto P33 Hd 0}71 At BIX] 230 AR, Py F 2 AREAL AE

o]~ A Sk,
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del HalE olFE ITC FUFABH S A 271
ANl kA N ZEF A Bt &M TE TEE
A Geth olEe AdH AlAe o8| dF

A1 2012'd 10€ 249 ITCO enj@rge] o] F
©] 949, RE922, 501, D678 535 Hajtta A4ttt oo w
2} Galaxy Nexus, Galaxy 4G, Galaxy Tab 10.1, Galaxy Tab 8.9 &

o 4 ATl FAFAPY L WUTh)

2
pou)
rlr
I,
iy

Pl A 19 US.C. §33700 ofstdd wl=ro] AN 34 7)<l
= A 54 9 ¥ 3] (International Trade Commission, ITC)&= A2 A4k
HAe Holsts AF 4 so B3 Fofdd ol sAuiA
(exclusion order)@} ZF#|(cease and desist order) &< W3t A
AT Beole dF2AE AL ddo] v FAuAE A =
= AFEY FY& FAskeE Il AlE #E (general  exclusion
order)? 574 AFol g TS FASE ATTAuiAE =
o

(limited exclusion order)®] %)

=

AL ITC A4S AAHsHA (1%“111}% 354 Fo
T dE vl el 4t
ZAE AFsloF Aot m= o] HA AFY EA(existence of
domestic industry) A H4E AFES AxseE A
2) A Esjol #g goldxE e Vg E] vF oA &F
= 2%, 3) "lmelA dAYH e AUNE EFo] dojya
A A7, 4) ¥IF B 7149 40| vzl oiyHztE v W
o A3 FA} 4T 18 5 "a‘?:l’ﬁ,% m= W 58 she

gol SFEE 9= Ao

© X

e

rr
C
=)
H
=
2

96) U.S. International Trade Commission, Notice Regarding Initial
Determination on Violation of Section 337, 2012.10.24.



ITC A4+ 4 HAH(administrative procedure)®] L= HIAFA
A (civil dispute procedure)E WZA o Azt FA EEs
TH, ITC YAIES T8l AL S 30T 5 3tk ITCY| 57
MA= Y &F9 discovery Hatet Ao fFAletaL, T4 AL &
6~870¥ ol o] Foj it} YA F-A(temporary relief) o] 414 E
A5, B AadzRE 3~570E ol A FAmAEE Rt
AE 3, T FAAELS 2FA A A (summary determination)4l %
g g Atk A& 5 7-1070€ Foll FF(hearing)o] ET|il, ©]
T & IAAES HATYAAE A=A WA FAH(Administrative
Law Judge, ALJ)&= ZAMA o] tis] ZALYA 3~471€ ol 2714
“d (initial determination)& W™, AR A Z el th dat
<= AR A7) FAuAEE e SRk HaTdFe v= W
v, £% 59 FAYEHES AT F Utk ALY =71AAe E

ste A4, 109 Wlell ITCol 271274 AQE UM (petition for

i,

o

e

.

H, ITCx 271274 #d 74 227F o vA= &S FaAF

oz HER

ITCE tERAA HEA4E nisy, UERe A424 %
A 9 %60 ol BAH ko] 2ANA ARAL WAY S
otk EPol ARAL PAstA @AY ITCS| FHEG Fedhe
A5l 1mCe] Ade AFA EHS sk 1TCY HFAHL
APAPEU] TARAT BEHA AFHe], 1 Aol BEE
790 CAFCOl 60 el @48 & Ut CAFCZAE AR
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MercExchange, L.L.C., 548 US. 126 S.Ct, 1837 (2006) A1 o] &=
HAe dFFA %™ (permanent injunction)& Ao Z & §
2 E5dxe AsaAEHEe] E&HE ITCHAE ol 7MeA
o] golxth

HAdL SFAE LA Asl FHH o wet A SAH
Hde @ 7 Ay fAs L MY on ezl TR HAY &
o #3A = FHAEMN N (damage)=, Pl T2 ) ol ois
A= 3= A H (injunction)= WHTLY) HsigAHE g 3
Mz F4d 54 =Foly WiolH, & Mgo] g Ax9 7
AR MstE & HAFE 233 TH%)

AolgAEE S IANFARE I FTFEAEE er TEH
‘PAFAE R S ESAATE Hall4E A7) Tl 2o el &4
A7bA WHde] WHow AAH, qui/] HAFHA Ao AT F
e 53AAY] IJES 5 gle I8 (irreparable injury)E A3}
aA} Bk Aol FAolt, Iy HFBRANA Wz dEo] &
Aol dAFAERPOE siA el oAl dHTE &4
= 2T F JoBE ANFABHE L Hdo] vl dAY =13}
ANA &3 S as o] 7led Fo] Fasta st

sl @2 AFole dAEAEES dutzoew & P AA

e of
]
%0
o

97) 35 U.S.C. §283 Injunction
The several courts having jurisdiction of cases under this title may
grant Injunctions in accordance with the principles of equity to prevent
the violation of any right secured by patent, on such terms as the
court deems reasonable.

98) KSM Fastening Systems, Inc. v. H.A. Johns Co., 776 F.2d 1522(Fed. Cir.
1985).
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w3 @R A7z diE A9 darzA e 2

v AL E YA eBay v MercExchange AHdS 53, 534
o a7t JdAHTHE HlgAEHEel WHAE JHsAel Yobx
sHol dHste 9d 9719 6o A¥E X

AMAALZ FAHE ITCE W7/ 2AN EAPF7 B2 A

e
ok
rO
o
fru
e
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@)
(]
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ins
il
A
=
2
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ol
)
%
0,
o
2.
<
(@)
o
=
Q.
(@)
Na
o
)
44

99) Sapna Kumar, The Other Patent Agency: Congressional Regulation of
the ITC, 61 Florida Law Review 529, 575 (July 2009).

100) Agreement of TRIPs Section 4. Articla 51.
Members shall, in conformity with the provisions set out below, adopt
procedures (footnote 13) to enable a right holder, who has valid
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ITCE 58 +YFA4 MAEY A3e nF APpHas 5
3 S Aslagol Ut Bt 2 el Yk ITCE 539
Aslel hsdel Be FUYRE AANE WP HuE, BHBY
oleh W BYL AAEZE, AL FH 4250 49 BAY
S oot QAR BAGE e, JAs8 AAE 59 WF A
Aol AA SHPNEF FES AT & Uk w3 Faol R
g Wael obd ARA PAWAIL BUHDE, WA FXH
Anck A% A ARE Qe 5 Yok F, [1CY HED
ARAS] 2arIke B UALE, TR ol2774A B 239
of xasE AWMl ws) ALsA sl hF FAS we

oyl ITCAAE B3 S8 38e FAde g3 22 IHAA
o] At 1) ITCE= Hl= 539 ¥4 oAFE UFA &1, ¥4 5
37 4@ Aow =AdT APRS APFEE I iAldAE B
g3 = =

g2, Edel A dAHA Feve AdH, o AR

grounds for suspecting that the importation of counterfeit trademark
or pirated copyright goods (footnote 14) may take place, to lodge an
application in writing with competent authorities, administrative or
judicial, for the suspension by the customs authorities of the release
into free circulation of such goods. Members may enable such an
application to be made in respect of goods which involve other
infringements of intellectual property rights, provided that the
requirements of this Section are met. Members may also provide for
corresponding procedures concerning the suspension by the customs
authorities of the release of infringing goods destined for exportation
from their territories.
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of WARA ol AW WAYY A=E = Aol ol
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) o Feld Anpt
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T B AR dAHORE FE F AT

o

3. AWl o3 wjAdARe] HEHA Fe &F

19843 W= o3| = AUY ofefFe] F7Eet #H &Fo] i

101) Kyocera Wireless Corp. v. International Trade Commission, 545 F.3d
1340 (Fed. Cir. 2008).

102) Michael J. Lyons, Andrew J. Wu, and Harry F. Dosher, “Exclusion of
Downstream Products After Kyocera: A Revised Framework for
General Exclusion Orders”, 25 Santa Clara Computer & High
Technology Law Journal 821 (Symposium Review, 2009), pp. 830-832.
9EA, BESSY AlEA: ITCY viMYE R 57’8 wAlE 2sto. A=
tistw Hsh, A54d Al45 (20139 129), pp.159.01A] AjolL-

103) Z2j4, o]= stHo 2= 2008929 Quanta v. LGE (2008) AbHoA LG
Intel 7to] afo]ld A AlekoAl “A|3x}o] tfgt o] &5 A|st sh= Ao tisl &
sl axlo] 2 UIXR] G=ttal stof, T84 E(downstream)e] AJ4k3 Aok
ol 71E9] #3go] AleS d A sLg AKX ook sHA] E=27F A
C}.

104) 19 U.S.C. §1337().
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3E 9|3t Hatch-Waxman Act®Z B2 ‘GEF714 44 9 535
71k3) 5ol A3 H(Drug Price Competition and Patent Term
Restoration Act)& FA&3Hth 2003l NAA o] HE T, &
S AT Al oz gl i) Y FHW Ao A

Hatch-Waxman Acti= 2]JeFi-ofoll A, “eF2] Llek&| 7} A1H (the
Abbreviated New Drug Application, ©]3} ‘ANDA’)Y .2 &7 ¢
o AFHEe AAE vpAT oz, AUY ofF AxE EHot
a2 g Aolth o] W UAMIFZAE AuY ofefFo
H

S SFoEN dulle] HT wre spAO R ookF

S FF5eoF A HEY] TE

=
[¢) JLA =
o %, AY cJefFel HAE JFEN FEF oJobH ATt Yg

(Approved Drug Products with Therapeutic Equivalence

Determinations publication. €3] ‘2 # A & (Orangebook) ©| &} gt}

105) Laura J. Robinson, Analysis of Recent Proposals to Reconfigure
Hatch-Waxman, 11 . INTELL. PROP. L. 47, 47, 50-53 (2003).
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of 71AE E3 AR wte}l Paragraph |~V EAJAAE HEs1A =
#HE &RIA 7} Paragraph VEA], o] &
HAAE FASHA =Ho ESAAT FF A
efol ol gk FAFAe Tl SN a5 MANE 2
E ATt F, AUY AFAQ ANDA AAAL Bals oofE
o] 537} F&(invalid)el™ 4 &E7}s(unenforceable) 3t7u, Al
Uag Az ANDAC] 93] Haj7} 5% $es =As= HAZ
2 ZRAME A=A "

=-=—Yi

A

olZM, AUY A A AH ANDAo| tisld, E3dAE=
A Afare] ofofF Al xol whel LAY 559 HsE Aol
AA Bt Ao HA o]de] - = UTh ANDAZE A& 7|A]
H 53 EAdAE, ANDA 2H A= FDAY & 7IgeEe A
Ao ofF AFS A EAsHA @ FFolBR, ES A8t
AAAJA Aol ozt A1 Zlol HTE uwepx EAAE
ANDA Z1A ol 9f3f], oJefEso] the AR 7HE 7|the]l= ANDA
AR a4, A 53519 FEAHS ZIvrem 3 ATt
ARE 7 F Uth o2A HIFTHOoZ= mAARY JteAol d
Aoz At ol w} AUY oofF AxAE FLI R

r.

o AA 4. &, E3dA7}F /WA Hatch-Waxman A%l 4], 3
e 589 Fag e HazA AT F de v, Ba o
Al F1A4 F(declaratory judgment)S Tt FHH Y TFAITE
T = Atk

{714, ANDA E43 #dsto] w1 o3k HAPH L (a

writ of mandamus)< T3} In re Apoltex, Inc. AFz1106)0] 4] 9]

106) In re Apoltex, Inc. 49 F. App'x 902 (Fed. Cir. 2002).
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CAFCe| #4$& F&Ha & dart ok & ARdelA Apotex= Al
Uy oefEo] ANZAWES 98] FDACl ANDA 213 & 33tk <
gAd oJoFEF A ZA! Glaxo Group Ltd.(GSK) 52 ApotexE &
s E o= AU Sl g Sl AI Eaude

Tl AE A7]eATh olo thsl Apotex= HEAEH 539 F

]_
ao} v afol thg FAAAE AR, tlES] Fhio] thE by

= Aolgte dAS T, 7129 4 W A7z B JAHA
ASE A&3tAt. CAFCE 37t FDAoﬂ ANDA A Zd] Y2lo)

A el e %“32‘%1 Uokee AL e AHHA
) geld, 49e Ba £TE 4+ e TATEES WP
A @A BeAT. of

b4 etha FekshglThio

ol B OAAS &% FARe] TARTe) A6 mel, A
Felygwe Fos 7Y Aol WA

ABAE AgsA 2= s1Ee] ol FHA AHL 2 §F ol
AUA gk

i & Stk 28y, @Rl RAS widARE Al
s

5] AT AW WAOoEAY U XS F Atk ARE

107) Id
108) Id. at 903~04.
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[e)
Tr=

off

YA E D AolAe] MPATHE 08 AUAGe ]
= FA2 A7)sAThno

ol¢e} Ze =AL HFTZHOZE Sparf and Hansen v. United
States AbdolA dEH AT B ARdOA LS ‘FAPH S &
°§°ﬂ Ao :""lahjr gAY e 3= A

< *PZﬂ oA ol

g wgow @ WAL WAL WEAY
o
=

=)
A 1A (fact- flndmg) Aggogn HEHR AHO FIA
(uniformity), 244 (certainty), Z7}s (predlctablhty) s SEg
= Hde] Aol FHHUY. b, FAaEAA e widA T
oAE 74 AW Aexoly SsaFolAs £ AW ATEE 2
A2 e FHollA ZEAR] Aol AT

j&

Ed&Fol oAM= 19961 2] Markman A& AlZIE, HE
Aot AHdZAY T dFHE ZAE I FAS v H4E i
o] o]FofAA HIUY. F, wMiHLS &F ARRE T AMAY A o
ARE ATS & 7 A HAUT o|EH EFAhFolA e AaAt
o ogo] FiHa, HiFoE wjile JTo] F4HE AFE 7
A gk

d

1A}

Markman v. Westview Instrument, Inc.AFANA tiH YL vl
o

WAz “HHe THE ATY Wl A& solE THHE Ao

HU

110) Id. at 147.
111) Sparf and Hansen v. United States, 156 U.S. 51, 101 (1895).
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oz Wl ddof &g FASAT. ol tig =AE
B 3l A

Edage] HAARHAN HFdsae 4
o #atds Fag HE ol2x RIPorg, Yol VA
1 ok sk olo mjA o] obd WAL Bolof ofulE 4

st ol B8 Agsttte ddo] 7xEATHIL EA ESAL
A TREA AREE Bolo] uE FAHT AL gE SIAR
A LT oo diell 2 YrE siMsliof & AL oldEE A
TR ZEYF = B A Y& Al AT F, 8019 9
n= Bel ARl SAEHE Ao, Eso A AH
(specification), =% (drawings), %7 % (claims), =7 ¥}(prosecution
history), 3id W #okllA el & A2 & 722 IdEIdvd=
A 2 o]t} 113)

[
=2

Markman Al tisf Hoh FAIZX0 AMES AW EW, 1A,
Markman-2 Westview 2} Westview | A%
AA] Althon Enterprise(©]3s}l ‘Westview’ =
< A7 oo Westviews ©A MBS A A9
AR vFaS 7I15AS Bola AlgE Ais 7= K
o Markman?| ag'%ﬂ&ﬂ Bt FAAT. AH Fol
Stvb= Markman®] 53773 1% ‘maintain an inventory total’

o
o
)
f

—_

7} “detect and localize spurious additions to inventory’ & ‘th=
=72 Cinventory' th & AR AT &olef ovlel i

Markman 5919 S90S E2 WA E0o] A8t

112) Id.

113) Markman v. Westview Instrument, Inc., 52F.3d 967, 1010, 34USPQ2d
1321 (Fed. Cir. 1995)(en banc), aff'd, 517 U.S. 370, 38 USPQ2d 1461
(1996).
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E&E Westview?] #Ax]9} vl 3o, vjAdYL Markman]
SYATE 1Y TEATYE 109 At Ao AT
A A& Markman 53 Z3E ‘inventory 2= &= ‘both
cash inventory and the actual physical inventory of articles of
clothing’& Z3gth= o|-FE Westviews] HAEA #H4 AA
(deferred motion for judgment as a matter of law)= 3|7}t A
WRidel A7 siMel mEd A"l FAAA Ax, A,
A2 AE A A"EES AlEe A 3 Et FHs AEE
o] fAek e RuME AT 7eo] A ¥ Markmano]
5518 HdllstA F=th Westviewe] ZA= o]2gt 7|50 gle=
2 Westview 2|7} ‘maintain an inventory total’ ®'Ho] §131, 1

23 AT 1HY ‘detect and localize spurious additions to

inventory’ & A3 F flge <712 MAH 2SS AA A
Markman2 AW Yol ‘inventory’d] a4 Aol A w4l

A 283 AL B Rt FASEA FasA. AR

FaMAS 5359 AT S oz e HAZolH ol

Markman Aol GalE & =3H(certiorari)  THH ol A]
Bischoff v. Wethered AF71114)3} Tucker v. Spalding AH115)& Q1§
stAA Es|s]o] g HUS wAdelA Folok It FA3}
Aok Y-S “AEAA gA BREHel Al SASL A7l
55 A7 HHEAE ALANA AdIdTE WES Futet
% &

AL ol7] wzo, de W m= Lol o BAE of

114) Bischoff v. Wethered, 76 U.S. 9 Wall. 812 812 (1869).
115) Tucker v. Spalding, 80 U.S. 13 Wall. 453 453 (1871).



DA ZFsior st=Aed ik EAE dsty] fs & wHe
gholz hbol gtk wehA B thid 2 dEste delES A8t
of BAEH wjA el A s sHY T sl oF-E
Fojets WA AASS 1HAT AASHA, 5SS st
1 534 Al oAFE AAss Esas F UHA 24FCd O
8l Curtis A= Winans v. Denmead AFA116)& Q18-3to], “E35]F
Ao, Ee] AR AW aPla ATEEY s Hdol ¥

]
ofok st= WA FAlolaL, HsjFol tefM= widdo] HAes|

of @t} 97 AT,

NH YL Markmano] AF3F e FA= &8 si4sty,
“Bischoffi= A&7} A 71&80]9 LS ¥7]+= Z°] Markman©]
Z%L’&}% 2 FALEo] A dAA s TAHE st AS 9

1

o
FYA ARE AASE EFFEYA AS
WA LAA ESntEA] AEEHATy Fagn 0 g o] I
< A93sT E%%Oi “Bischoff®} Tucker =5

1_4

okl A
Z1Ed ek ARl AARA Abole] ofdTtel f1AEL &
moll=, AHdBAL Hele] FEE TF 3T A FH AF
stol shupel AP A9AZE 23 S sidste | ¥ U
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General Elec. co. v. Wabash Appliance Corp., 304 U.S. 364, 369
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Aol A

79 ouE< H

(principle of issue preclusion)®] TY4<S =Tt

Sslage A7 = des BE HAA

G

=
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117) Miller v. Fenton, 474 U.S. 104, 114 (1985).
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of AAsHA & & Utk =3 AFE dFo] g AT &%
Ho ki s, o] ¥ AFi FHAJ SAEALES] o
2 AUE FEL 5 Qe v, siHo] g AEL &
 HA AR He A2 obd Uy 3ddzdd FHdde #3d §
4ol e TAlEd el T7EA e A (stare decisis) &< 3
Azt mebA 2 e B AFY ‘inventory £ A
iAol obd JALA HAow FALH FAYS HHs L, FAa

Hdol HAL 84 (affirm) et L FA S o}

G 584 9% Fs) BudldY MEEAS AAEA ] P2

Markman H 99 #2e WMAe] 4L F23 O 53
Aziel 94 BE 8x F SUE MANY DY N A9
]

AOR 20 ol¢ek Z2 wAe AAE, pre-trial A A Markman
hearingS £3] WA} 2% GAAET EFSLAMAAM ALT &
ool Aol % AT AW & FYA AU WA A
T HAe SFEas, ABe ARyt B} o2 shsate o,
thre] adold DA Qwe] Aol wek o4 T (summary
judgement)o] A=A, & AR FolE BAL shisA
A} o= 1938 AW WIALAEH o] Q1§ oFA WA AT E

Aol Aol HATs HAMAE o8 2e & ok

b

e BeE WA Ay ARkl 534
Beke] ol WEEA S A A
| i3l Fas BEAL Aok 53, 7€ WEl o

)
=
JE A4S aske B84 Bo

o o o
> 1R
o
>
M1
Y
lo
+ g
Ao
o
i
to
oft
:c’:i_rl
=
>,

S
N
it
fo
B>
e
>
ST
oz
N
)

118) A. Benjamin Spencer, “The Restrictive Ethos in Civil Procedure”,
George Washington Law Review(February 2010), pp. 354-358.
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Aol e AR =8, AsiddolA dojx e EdAE, 5
l

'3H S g0 SlojA HAA dEE Fok A} oHds

(1) Al9+4 (Novelty)
M= 55 Al102zs 539 AHadozA A4 (Novelty)
of thal ‘A& sl o ddEs Lol obd Myries Hol
e AER Aojojok i fFAstaL k1

Agrzleste] HlaE T olFAA=  AeR, FHEe

2
=
ox
lo
r <
e}
rlo

L 4x(every limitation)E 93 & HAH =
of sttt/ &= AT 7|ES At o AlFAd £4E AA
o] A A#|E+& Theomson, S.A. v. Quixote Corp. AF &

I At B ALAo A HYLE 311-61—261_@;(17(]- Ao Ik 39 T
A Qe AL OFE TE BB Y e BAL A
sttt = 33yt e EF o thsle A9 A3AI} HES W@

HogA #olx vy tx2aE MidtE E=AS 13 AA

Fogm F3 B ATFE 275 Aol
= o1

119) 35 U.S.C. §102.

120) Thomson, S.A. v. Quixote Corp., 166 F.3d 1172, 49 USPQ2d 1172 (Fed.
Cir. 1999).

121) nonobviousnessof TjdjAs ‘AHEAJ 07 HASI= HLQr 9oL} B =50
A= obviousness?] T2 A1°d7]<uto] *JEHH]JT_E ol 2 oF7Hs/dol
woo] 7)Fo] He AS ACtste, AMEAT WAl BRI olets Mo E
AHESH7| 2 st



g 55 A103xe S84 HLAo2A W mABAS
FaL ok &, AT EHo] 535 9L o129 s okl
B4e] 71<A(a person of ordinary skill in the field at the time)
AMA HAHo =z APF Afoles 53 Lo F YF = HEL
2, AY7<25H golatA =T F e Ve AWAS 53

o EAHeToR VAt th12) wEtd FAs wfAdelAl H

=
oxl
0\1

Ay were] QoM B WA B A1eg b A 94
NN BHY AL FEeA =k

19521 d E3¥ol] =<9dd miAEA HAHE =ATLY JBA
e FEo A&KHA F, 19661 2] Graham v. John Deere Co. A}
7oA AFil(certiorari)7t FEHOEZN BIEZA AAZ FHE X
ol FAHAY. oy 53 F8&A4 = HEEA
(question of law)°| ARt §103> 7]&2Q1 AR S| ZAl(question of
fact) S TFFAl REETE §1030) wet Ha7Ee] Heek Weo] 24
Ha, Agrles FE Ao zAolds HlwEH, sy ok
T4 7le w0l 24EnH. olHT wiAdol thall ErE e HIAEA

EE Rl AAHHAT I SHHA “HIE A dAdodE YA

AFoly edlEet HadAN AR YW e, gE oY

A3l % EsEdE stee Wl Ui mAdesE d8dn. vx
Eul

122) 201149] o]= E5|¥ 7IAolA o= wHo] AAHthe invention was made)Z
Tlo] QoY ul= E3¥o] H‘”‘%‘lﬁi’le Z7lstal AELFO AAN=Z g
SIHA, 551 2LYE 7IEC2 7Is Aojnt.

123) 35 U.S.C. §103. ¥HO H|XAIHA Q712 19524 Patent Acte] 7i7Aof 9]3f
=" 559 fay YAOR. 18749 o|FRE EARY 384T AT
Qo] vlg] goid oz H2o] =yE Aoty & 4 gk

124) Graham v. John Deere Co., 383 U.S. 1 (1966).
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= EAd sk AAL AP EAY QA4S _‘I—T_%ﬁ?} HEH A
o8 Austal glrhis) B doA AR A9 = A=
1

g o Atk F, (1) Adriee] HAS g, 2 $4e 7€
T, (B) A7 TEH} Adried zold, @) FAH AHAE
(secondary consideration)©. &, Q3 7|3te] HQ o ZF3HA X3 4
o ARA AFE So|thi126127) w3 A BHS A EAE
e Jee] Ado] o] & FAHIJH. In re Dembiczak ¥
gis)ol A= A el A Addred Age dHe 5719 F
AR s AHdel AT sie 3 Te Aol FFHa
trend in a technology)®} ¥# 3}, Monarch Knitting Machinery
Corp. v. Sulzer Morat AFA1290 4 HAL “Hgr|&o] 7V|& 5F
= TASA=A el i A2 Ao A" shof, AW
Ay BEF HEEAL ddo] wAddolA FAXA He BHE

g5t ek

N

Rl

Z o
1

k

A Aol sl wjAldo] dd-g 3 o gl Mitsubishi

el

125) Lockwood v. American Airlines Inc., 107 F.3d 1665, 1570, 41 USPQ2d
1961 (Fed. Cir. 1997)

126) o]= Atlas Powder Co. v. E.ILDuPont de Nemours & Co., 750 F.2d 1569,
1574, 224 USPQ 409, 412(Fed. Cir. 1985) AtoA AAIE]F o, o]&
Winner International Royalty Corp. v. Wang. 202, F.3d 1340, 53
USPQ2d 1580 (Fed. Cir. 2000). AFAoA A&l & Qict.

127) 2 Qo= Es{&EYE §F wigo] siAagt IAI7F AR Alegioy Mgt 7
foll= ol U2 vAEE Aos nqg 4+ At YA(Hodosh v. Block
Drug Co., Inc., 786 F.2d 1136 (Fed. Cir. 1986))1} A|3X}7} Es{dof of
of dHAIZRE ZfoldAs =S es 59 AMZRE HV\F':‘“O] g
& 9ltk= YA(Minnesota Minning & Manufacturing Co. v. Johnson
Orthopaedics, Inc., 976 F.2d 1599 (Fed. Cir. 1992)) o] AA|& it}

128) In re Dembiczak, 175 F.3d 994, 1000, 50 USPQ2d 1614, 1617 (Fed. Cir.
1999).

129) Monarch Knitting Machinery Corp. v. Sulzer Morat GmbH, 139 F.3d
877 (Fed. Cir. 1998).
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Electric Corp. v. Ampex Corp. AF1C.2, H Ao WYL T X
tlole e M ol i3 E3E AHAd &

T = o] %‘F_%Zi(*dﬁﬂﬂ )JJr«l agte T3l AN o=

3T e 74 Rﬁ:(every limitation recited in
the claim)7} Fsja]oFollA A= of A HGsH13) s u]ofFol
S A7 BE 78849 A A FH8AE o ¥

3 Qe RE PHLA AAHD Qow SN Bu
Atk #EANE ATGY BE FHLA WA IFY THAL
= 2

A% o] ZEBA HAHA 53

ssgslagel  AaBuel QoldE, Hsiwelxe
t AFel SHAA] FPge] AT A o

Aok uly el o3 AP ojor & Ade] EAle: UHo W
Lo R TAPNE A 9A8A

3]
Qahele) g, W WA ATl BAHOE

o 2

)

o —

84S (every limitation)ol] T3-S FT3lof
A Ao AL AE3] sidd Bl ¥

VR o o
ol
S o
-
oot
Lo
td

o
0
>
=]
A

)

130) Mitsubishi Electric Corp. v. Ampex Corp., 190 F.3d 1300, 51 USPQ2d
1910, (Fed. Cir. 1999).

131) Angel Industries, Inc. v. Lockformer Company, 96 F.3d. 1398, 1405
(Fed. Cir. 1996).

132) Winans v. Denmead, 56 U.S. 62 (1853).

133) Oaklev, Inc. v. Int'l Tropic-Cal, Inc., 923 F.2d 167, 169(Fed. Cir. 1991);
SRI v. Matsushita Electronic Corp., 775 F.2d 1107, 1125, 227 USPQ
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of AlF WA FHAA A=A Tt
Alojtt. 1393 AA GO =X, v de] A Adow st St

) A3l B - 75 Fal(Infringement by Equivalents)
e ofzpe] A=A, HH WA AFo] TAHoE 55 HF3
]

gel gaol AYEA GBS, MANE o

lo
Y
o
o
ﬁ:‘
oz
i)
=
N
2
el
o
a=)

g oh

o)

o 1‘3;

s o

LY

=

ST )

F_YL —lE

= it

L oo

o

(m o &l

4

(RN

o BAE EHoR WES] A% FAA N B A
o

I
o
gy
iy
o
N
k'S
e o

Jfu

SR L= RED

1950 Graver Tank & Manufacturing Co. v. Linde Air

Products Co.137) AL A, iYL I4d WHo] Esdyy A

577, _ (Fed. Cir. 1985) SolA+ Aol =Al(=Adslols #+5&ol 2zt A
O] =)7F AMAY] ZAIYS g ARHol2tal HASEL .

134) General Mills, Inc. v. Hunt-Wesson, Inc., 103 F.3d 978, 41 USPQ2d
1440 (Fed. Cir. 1997).

135) Warner-Jenkinson Co. v. Hilton Davis Chem. co., 520 U.S. 17, 38, 41
USPQ2d 1865, _ (1997).

136) Machine Co. v. Murphy, 97 U.S. 120, 125, 24L. Ed. 935(1878). ¥ g
A T F 7Re] ARV 2ARC R FUst o g FYshA AEshil, &
Adozg FUFt AutE /e, o] 2 Y3t ZAojt}. H[E o] Fo] o]
ol FE WAl mfo] t2opy stoj: 20" HWAISE W glon,
ole} e mA] W8E oA Warnaer-Jenkinson Co. v. Hilton Davis
Chem. Co. ARiollA Q1-&38ta Qlth.

137) Graver Tank & Manufacturing Co. v. Linde Air Products Co., 339 U.S.
605, 85 USPQ 328 (1950). & ApojA ®HYL “If it performs the same
function in substantially the same way to obtain the same result.”o|z}

+ 3TA HAES AASHATH
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AHow FAR /15e AWHOE FAF WPOE S| A
Adow 5UF ARE AL A4S F52d oF S5}
ARRE 9He FPsPor], ol AAT 2o AA 3WA H
~E9] gdolt}. o

% Hugh Aircraft Co. v. United States,138)
Perkin-Elmer Corp. v

Power Co. v. E. I. Du Pont de Nemours & Co0.1490) ALl & §
3, 7%, W, A%E Hlusts 394 HZEEE 3 d5&°] F
5o k14

Computervision Corp. AF{,139), Atlas

Aol o] #FEC] WP e BHEE ol A& %
o, wjA oA #5E9 ZAE AYsE AL tda Bl A
o] A Ft= Hilx: ASHAY. WA, dHHow d5ES

°]7] HH%OIE}. Tl &0}, 1990dthHEl 384 E=EE 7]AH
A &3t mddol ek Blgo] o] Fojx| WA 142) CAFCx FBH <
A& gAgF F=xs7] A1FSH T Charles Greiner & Co. v. Mari-
Med Manufacturing, Inc.143) ARzdelA] CAFCE Winansol| Al Graver
Tank ARl o]2& #5E9 A& AHES E45HHA], #5E0]

138) Hugh Aircraft Co. v. United States., 717 F.2d 1351, 219 USPQ 473
(Fed. Cir. 1983).

139) Perkin-Elmer Corp. v. Computervision Corp., 732 F.2d 888, 221 USPQ
669 (Fed. Cir.), cert. denied, 469 U.S. 857 (1984).

140) Atlas Power Co. v. E. I. Du Pont de Nemours & Co., 750 F.2d 1569,
224 USPQ 409 (Fed. Cir. 1984).

141) Donald R. Dunner & J. Michael Jakes,"The Equitable Doctrine of
Equivalents,, Journal of the Patent & Trademark Office Society, 857,
862-63 (1993).

142) 1d. at 865. “Graver Tank A}719] 3THA EHAEQ} 7+e —E.'—"Jﬁiﬂ(amorphous)
BAE7} o] MEsh] Al B Boletn # A& gk

143) Charles Greiner & Co. v. Mari- Med Manufacturing, Inc., 962 F.2d
1031, 22 USPQ2d 1526 (Fed. Cir. 1992).
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R o] Aol ol AZE ook T FASHAT14)

1993\ International ~ Visual Corp. v. Crown Metal
Manufacturing Co., Inc. ARoA F2] BAL(Judge Lourie)=, %
2o FHHARJ S IAste, "ol “#E &S] HEISTHA
ARE A= 37HA 8 HZEE 2Hste vdd AHLeLs
= HEo FHHA  HA(separate  equitable
determination)& W@ oF gch.”al FASIHA TS SUA T FHEA
o] = digt 2= {FH3 Hilton Davis v. Warner-Jenkinson
AN E F5Ee A FA 3 A7 Rl xn. B AR
ol Al E#olX HAKJugde Plager)v= T 5E9 TS, w4l o] of

O, Bl o5 ARHefol drka FAFWA, 1 FAZ (1) F
SR 54 4, SRS 3%WA Ak, (2 FaPUS B
S golsts YA 14 APEUL JANA Bt gL %
g A & Yk oMol gon, (3) BASL FEE Ao WA
A% BFe) ololg malt Hel § ASTE de W5
Qrhue A olo thal, 47 WASS YT 2, g3
e FHEe Hgol WMAYe] GPuTs FSEL 53R
o arsels FAXe 2¥e BAA Yo wEEe e
Mool sAsok sHex i ofn YA A ofok shA o
B AR B el AAHok s Zo] ohmE, B oy
AL NG AFe BREE e AR, FETES WA oy

144) Valmont Industries, Inc. v. Reinke Manufacturing Co., 983 F.2d 1039,
25 USPQ2d 1451 (Fed. Cir. 1993).

145) International Visual Corp. v. Crown Metal Manufacturing Co., Inc., 991
F.2d 768, 773-75, 26 USPQ 1588, 1592-94 (Fed. Cir. 1993).

146) Hilton Davis Chemical Co. v. Warner-Jenkinson Co., Inc., 62 F.3d
1512, 1538-45, 35 USPQ2d 1641, 1662-68 (Fed. Cir. 1995)(en banc),
revid & remanded for further proceedings consistent with this
opinion, 520 U.S. 17, 41 USPQ2d 1865 (1997).
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19979 A=l Warner-Jenkinson Co., Inc. v. Hilton Davis Chemical Co.
AlE Boll AlEAcR ofgut 22 wHo] eE o], #5829 Ago 3TA
EE "2AAQ Aol 7t WHV|FEC R AHE 59 WEE 7N YT
1) #EEO WA MEHA Wl WS ekt F1E ol
2 4 9lth: CAFC W9 24970 xslel, #5289 Hge wye A
AFoz Hvwg Z(Claim as a whole)o] oYz}, FAHLAT A4
(Element by element)E H]mslojof gyl ofo] AY 7fEHQAMTWEE S A

stolo} g2 MAlstaLY.

2) #5&Y Agole v2BA Ato] o= HFHYA 2R(Unscrupulous
copying), =-8(& M Piracy) 52| 337t AAEojo} sttt Al £33
el FWWA 4SS FEES Al 9dold 1Y Wat goky

)

O o
3) FSES A8stel Beinlels AMst: WA AL Ak A WAV of

1) @20 MEAHES Esfslod AlFol olm, AsIAlF(time of
infringement) o|c}.
5) CAFC7} #5825 A8ste 7I2daor F29 397 H2AEO tjilsto
“"]2AA z}o](insubstantial evidence)’E A|AJ3td] tjsto], CAFCo] EA&
of Aelo] Alesta] Qictn stel ZPEAQ AAIS mASROL, gamdo]
Bxrooz MAGIY =it m HAMA o WA= GRS 8ol PEshA]
Ut o]z thadl 3ol mAISHIC
6) 294z AAlR dsEs Aesty, o] SRkdls

22 28 dole 22t B9 olfE =

l



a0 = E7eta, olek 22 tiyide] 22 st 2A
¢l AeE B F= §lUTE Festo Corp. v. Shoketsu Kogyo
Kabushiki Co. ARAoAE A7 #5& ARES v AT AR
oA Alsts FAo] o] Fo 7] WEolth CAFCt A7-&el o
o BHAe Tl FTESA 2E =
o= djAsoF s BES WEHH 5, AR 76]:%5“’“ o gk OH
A2 E=dddel sigEus Aot
(patentability) & 1 3l7] §3 TAZ o]FofF BHA”"S HEL

o,
o
rlr
e
o|fl
ru
Lo
2
o
o
N
2

84e T3] AT BE EAYHAE xF¥ste Aoz TEA A
ottt 1 &=, Hd2 535 9 AAGAANA HA] o]
FoA= thEEe BTEol teiAe dF e o/ 24 &
2 flta #deit. “BHAo] EHE 5387 fs) o] Folzl
A e AqiRes HES EAEE oot oj2X, dA=
el o] ZA7F EsldAY] AFFH dsTA oAFol i AR
AT By 49 AT ddd A9, viade] ddtiido] of
Yetes a7 FAEAS

E3 AT #5ES S8 4 gle BTE 53t (subject
AIAL LA NA] = AT A= 2= 0]
|} FAANA 49 AFE & F Uk

3 S AFAL EFNZ Ay 9 EFPAY} gEAOZ =4

n

N
>~
ok Jlm

+E = 8kl (prosecution history estoppel)
ojgfal k= o] HdAL dSE A& A= AFIH. Cybor

Corp. v. FAS Tech., Inc., AbdolA MU S FHkde] A&

ugo] oj2oln Fe Furig YAt
ure] 2xo| £5|%(patentability) s} PASIHE A YZFI oAl 2
573 WAL 4 9ck

148) K-2 Corp v. Salomon S.A., 191 F.3d 1356, 1369, 52 USPQ2d 1001 (Fed.
Cir. 1999).

2t
2fet

rol rO\
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2 HEY TAYES WASIAT49) T8 ol $A AF T Festo
Corp. v. Shoketsu Kogyo Kabushiki Co. Abdel| A B3 t/do] A
o] BAd oa Z4HAS W, #TEL] A&l FAHSAY F
@2 g BHAo] 53 E A7) AR AR o FUA AR &

g 271 sl

Agn BoprE 9708 L, CAFCE “5%
(e}

ol ol BAA R WE EAPE 9%e ¥HTHSY o
Ao] 5

Aol 718l Bale] gabolthisy Lol Ssle] fEA te
Ago] 93] ol WU B GG A BATL A
g0l e 497 A4 9. 9A Ssle] fu4 Dol o
% aafo BRAoR §UHo] Y] WEIE W, oo g
o2 s, WUe Maldel fEA B AR UT BHL

T SE BT F, A4 Bd EAY) AR 2R, WEY B
A7d Aa" 5 Atke golth ey Bdxow o fE4
e MBS BAlY] By, ME WEe) EA} A2W A

, oH3) WEY BA i
ol A7 bsEth & FAMAS S5 913 AEA(de novo)

HEFA o thgk AA L7} o] Fo]d 4 QUt}152) Structural Rubber

149) Cybor Corp. v. FAS Tech., Inc.,138 F.3d 1448 (Fed. Cir. 1998).

150) Festo Corp. v. Shoketsu Kogyo Kabushiki Co., 234 F.3d 558, 56
USPQ2d 1865, (Fed. Cir. 2000)(en banc).

151) Graham v. John Deer Co., 383 U.S. 1,17,86 S.Ct.684(1996).

152) Structural Rubber Products Co. v. Park Rubber Co., 749 F.2d 707,
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Products v. Park Rubber A}ANAME “E3|9] Fa8A4 oAF= W
o] FAZ Ao =N, UL FAA F(bench trial)l X HES
A BE Abde] A &3] oA AMEA H(trial court) ol A

AL a4 fHdolA &35 Ajzo] Ade & 5 dT”

]

K

5. 7143 And) o3 B89 a7 oo W

i oke] 7lEA]l viAE 7Rl HEVHECNAE S AA
Zled ZleW&<s olsista, 7eZdl JEA T Fdste AL 4
A & doltk. IR E EFeta, EHE EFASS WAALSE
Foto] s =S AL Arh HiAAIES] HA= Ikl A4
(common sense)= HIEOZ HEAYARF F AL EA ] tid 2A3Z <
FES 873sk= dlol Atk RR. Co. v. Stout ARA154)0| A ]}
2 AukAERl Zhx| A 8 AE vjAlolAl Bt e olfE Al
Alstal Ae vke HAY 2o & (1) diddES FsA A

o
(community sentiment)ol] YAt Y31, (2) WA FEA JTHA
Aog F4HH, 3) MAYES Iule S s, (4) w4
YE2 YAl A2 (lay expertise)E 7FAIL Qo (5) 1299 g

7h @ Aol MRt vtths o f-% AN SAT

719-720, 223, USPQ 1264, 1273-74(Fed. Cir. 1984).

153) Celeritas Techs. v. Rockwell Intl Corp., 150 F.3d 1354, 1361, 47
USPQ2d 1516 (Fed. Cir. 1998). WZo|A = CAFCE 535|9 fa/dy oH
ghulAelo] Al W ARE WRE ul Ik CAFCE FelEel ujao] i
oM May7|%, S5l 2UAT SO ARt 5o S5 AP HsoHA Ye
2 AN 3 Y v Yok ol 8g Sqrt

154) R.R. Co. v. Stout, 84 U.S. 675 (1873).

LR
S
=2
=

o
aT
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#l(lay expertise)°] obd T ree 7H BHAVE 7 71eF
e 8T HollA ol g Hofof & HFar) A1) tf 5o
2o A EopdllA e Zledde] FA9 o3 S5E Vwtew 3

NPES] 53]afol that Ag A2 o8 lste], A2 A S0l
st gt ol AHE2 MAAEe] AP tE A&H<
FAE mE:Se 2AEAM ALY A= Ao,

HA F5 gee] FHS Biski A ZREH FiE 5337
of gk AdolAE Bt DESIEATHE Mol 1T + A& A
oltt. &, 53l HAHRL SAEe] 7|E HAAZFH, MEFl F&
g 7)ede] s S 2ol tiel]l 4 7IkE ¢k ok wiEry
A SRk ARl FEITRI) 5359 HAYL 7EF] I
ek QRE o] Fojof Irp= 2117 S LT

Mayo Collaborative Servs. v. Prometheus Labs., Inc. AFdelX &=
E5|8 Ao g0z “@gz APd(inventive concept)”©] 8 <1
Aot AR ES oEA FsAEA 0 i AF AdolA Te
4 Hl2=E(technological arts test) = A|AI3FATEIS) ©o]= FA] Bilski
v. Kappos ARdoA L2 AV AAASGo 2Ry =29 A9
Ag&< orst= ZolA|, 49, HE, A WA Aesta 22 ALE

155
156
157
158

See Supra notes 4, 5, 15.

Pfaff v. Wells Elecs., Inc., 525 U.S. 55, 63 (1998).

Diamond v. Diehr, 450 U.S. 175, 177-79 (1981).

Mayo Collaborative Servs. v. Prometheus Labs., Inc., 132 S.Ct. 1289,
1294 (2012).

o
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3} Hobe] SEORRE SEHE Ao ohleky WAT Y1) T
AHoz HEF Aoltt o|2H, WHA ARFolgh= AL I AA=Z
Mz 7lEolAl, 71e2 A5 sidsty] fste] ek defo A<
MAS RO Aeshs AL oJr|BThn Holop & Folth, B
©] 20143 Alice Corporation v. CLS Bank Internationl AR1o| A% T
HY2 “AT3e 7leol 493 SHhA F&sta Al Wl
2} dA = #ot3 Tje EoklAM e T8F THES N Zo] of
U™ §1019] 53134 8318 F5eA XA e0= e sl

A,
g, A9 B ol F1&d nEs

(1) KSR Ak o] %9 E3]o] Fa8& F7}
KSR #22, EdA=e 7[EZ<
o)A YA HIEE UA7|7Fo]
ALE) A ofdolgts Ao, A S F
= 7ke] 32} Afole] Q1FH o] FfA
= A< AgQdstaintien) o] g
Aete dole Fddd 7198 = Ae
b, o]& E3Ye ‘AR oz Adss)
1952 W= S5l = A A o]
olgigt ol we}, 196611 Graham ¥
e 24 o 127 uHaset &

2 et A AR e, 1982
CAFC A¥ % Bt} A#AZAC 7|F0 8% TSM HXAEES =¢3t=

AN
N
=
Lo
B
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2
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i

of
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=
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159) Bilski v. Kappos, 561 U.S. 593 (2010)
160) Alice Corporation v. CLS Bank Internationl., 134 S.Ct. 2359 (2014).
161) KSR International Co. v. Teleflex Inc., 127 S.Ct. 1727 (2007).
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T HAEAY] APFAR] A EEo] AAFHIST 2007 KSR
AHAE TSM Bl 2E9] {3k A8 234 18 ese A4
£ AANFoEZN JRAY BARVES Fslste 7129 ‘AUAA

HizgAde] Aol 535|Wel WAIEZ] °]x Hotchkiss v
Greenwood AFd AT AS 7152 AW (functional
approach)< A| Q3 Th162) Hotchkiss® E31& &I A7 (&)
o] &xfolo AR Aor, HAet 3£ o EolE HYVe=
MAsE AT A7) =9 %5‘—?% 2712 A&k Zol &

o
offt
:(I){=4

G ag1aste) Aol7t BeiAel ol BAG WL olol o
8 SRR Relsts Zle wduel Ast gotn BASAT
J2M 1% ZHMe] HAY YEE BUSE JFOE AY
B NEe AN AAOE FhE 5 Tk

= 53] ‘AP 7IEe WEstslrl A 195013 9] Great
A&P Tea Co. v. Supermarket Equip. Co. AMAoA &= F5aF H|
2E(synergy effect test)7} AAHAT. & AHdoAM= 3AE 7€
o] 7R84 AFSE 55| A (patentability) o] A= =7Fe] ZA
7} 2% Aol =t WYL FAH FAQse] A Ao
Aol 71ed Fol dojof stal, EF7E3E ol A S 4
o] ofyojo} ATt FAEATE &, FAH FAHLLTY A2Fo=
A5stA FUG 7= HeE JJr t °]°1°]C gh= HZENH

19521 535 10325 &, viAEAd 8o BE3EEA B

162) Hotchkiss v. Greenwood, 52 U.S. (11 How) 248 (1851)
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o FAFQ] BeriEe] HaF T 196619 Graham et al. wv.
John Deere Co. AFA 0.2 o]} & FA A<l FAThr]|Fo] ntHF
o Ad7eo AR A7IAFY Rz fAE Jom FA4T
A E&o] disl AWAES ddsie JIElE2 IdHd AW
(Graham Analysis)o] AAE AT HAS AHAE 9L ¥AHAEe] &
G2 HFETTo] A3 B FF At FedsiEs Y
Aok Tt st A, A A9l HEUES 1A 1H 849
222 1 QA TS A AT

_L4

122 188 s4e 1) A¥7lse B9 2 W&(the scope and
content of the prior art); 2) BHAS] FF(the level of skill of a
person of ordinary skill in the art); 3) 7L HPr)<9 7}
2379 zbo](the differences between the claimed invention and
the teaching of the prior art)E A3 L, 224 T2 QAE+ 1)
¢4 A F(commercial success); 2) &713+e] WA 42 (long-felt
but unsolved needs); 3) E}¢1¢] A 3f(failure of others) 5°| A=
At

() 539 Faad P E3dHol ojAe KSR HZAL 9|9
2007. 4. 30. "= AU HLE AWdiHdo] AR EAS
Ao YojA TSMoll st wt W HAS FAdsHa e e

na E3 A10329 £ Hx 2L aAwuiygde] oW o
A EE AeolghdA, “Hg tAQle Ha, wHo] W9, #HAA A
ke

9 71 52 AES 23 AP AT Lo B EHE A
&9l 23l B st APyo]l BT niel o] ¥
g3 Beela o] AL Wr8E senh

3k 7]

ol
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32 ARE HFIEE AT =S tiHYUS CAFCS TSMEH| 2~
E& A 3Z(hindsight bias)e] 188 A=3tA A&t st

ATt Frietd ok =3 AU tiE A2 TSM H2E7} Graham 4]

oo 2 3k oy, CAFCZ} TSM HIZ2EE Y ¥ A5t
A AR S-S AFSEAT iHE> “Qlga ol
TSMell tigk 71A7F glelats 71& A2, AR 87 55 a8 vl
ARAAE FAE & Jvha st TSM HIZE A &9 fFAdS 4
Z3 AT

l

O

e FAHoR ARA Fie] glol, 1) the] 555
AL JE A2A, 2) ARl EARAYG TR A F

A ERS I e A A2 5 AHIES §
Atk =R “AZ Aed A MA@ Aol FA
T SR PARsSe wed A%e A om i

1) 3AY FHLAE A3 (combination)sh= 7N#HEH ] 79
MEFEHE S A9 FH8AE ARste A58 A HE oA
5] B85S AAYLS F A+v v, oy FA4ES8 TAE N

3, o= E7gF 2 (unexpected results), A2xFF 1 H QA
o

secondary considerations)®] F840o] AR oW, ol YFot= &

—

- g9 - "':l‘*_-i _'k.:.':_ T



WA B AE7Fe] Y3 A A A (declarations)e] AZE°] HS F&

A = A0,

W] Ak A FE = e #349 Adrles EHA7t
TAE ddstHa 3 A=Y ZAs A A3 Addrsel T
© Aol ofyiL, E5H oA sHAHI e L Zledokl &
4T Ha WA A= A7 FAHeLsS AdFske el B
g3t ol E AT a

=4 5 @ gEU BHL
N 5 i, BUAE e EHEY 2Aee HEEAAHY
Z 5 ot st =e AAREN PB 1elm AL o
A s A3AES BY e wele ddrl, dat, 44,

-

3 2
A AEHA Gge A2 A87)1E9 Asno SHE HATA
Bk A2 UAE KSR AHE HFol2 o, Ass Harens,
e AARE, Fokd AAAZL MRS @AE KT gl A
Aol BAZRE BAT 53E, MAAES AABANA § A=
TEEA e AEe HYY1ER PES T 5 doks AL 9
A3t o8 A gok ATk RYZ WA ool WA HelF
ARZe GBI 5 AL o3 o rolnt
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3) FEAe =
A doll ostd, “FFA= A4 (common sense)S 7HA| AL,
22 A (creative steps)E A-8-8tH, Z1AIZE obyal b Fz)
31

ofr

d (ordinary creativity, not an automaton)< 7}%l Abgo|ty’glal
o g & B AoE vE HHsA skt AriHE TS
A, A7z 89 B2 WS, EAEE A7d Adre e 2
old, FAte & Tol Bl dFT KSR thiid B2 o]
Grahami2} 9] AJthe} o] IrA e Adr|Ee A3ste] 539
5ol oJAEG AHYAA e =L VIS AT Acw Hrid
o

( (

F'

|

d

NEI A AolA Y 55 Fad T 84 F

ol AoME, ML 4ol thall KSRolA AAg deh g s
gt BAS WE A AASL Aok B Ao mg, AA, gy
Aboll th gt 7120 2A, (1) si" EokollA <

LRI 5 (2) dlF okl A TS FA #
o &Hx4d = AAsta, 24, A3y 71e Helek W, AA,
gl B dPrjee] Aol g FHES == T of7]d
7HARQ] ATHLASEA (1) AFA] A F(commercial success);
) E FA2] A (a long felt need for the solution); (3) %3]
A 3} (unsuccessful attempts by others); (4) E}Qlol &g Faf &
8¢ HAl(copying by others), (5) ZIthetx] &2 3t

q

|
(unexpected and superior results); (6) EFQlol] &3 Q1 E&= 2ol

w}

=

(RURN)

4 4
AN

==
s
_]

"

r&ﬁ ~

A7) (praise from others or the incensing); (7) =AZ<I

(independent invention) & RFet=F A A8t gt

ol GPAe tidt AdasHT ¥ T2 A w4 T
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dApe] Aoz Hdgrledd gt olsfiel 1eg olalE HiEgo®
HIZg A o] Aeho] o] & 4 =7kl Utk Alice ¥4 WA KSR 3
A olF, Folxl ZleAd e Ak tuS dukel wide] o7
gto] 5359 o= =8 559 & 39S WE F gl
= A4S @458t gk Alice ¥4 9 KSR o] o 44l w4
o] o]Fo|X I/P Engine A2 Fadlo] 2oz wj4e dd
of et EA1AS uieto g 14 WA AL 773 AHE o8t
oA Ao

I/P Engine, Inc. v. AOL, Inc. &
oA Zled A AHE"E Ao o
= F7I% Ao R, Fa4le] Al HAEAS LR/
A= HolA Faale] widBgAdd tig =4

g2 AN 5 A

I/P Engine> AOL, Google 5& 4= 402 53¢} ‘664 573
o dg M= o= 14 WA EsFsiase Arlstda, H

Al g &7 BT HalENon, g Ess HiAEE Aoz
BEF fE5% E5ds ddsin iéﬁﬁﬂ*&%‘git— 30,496,155 & =

o 7 Al o8] T 53 =0 X}“é‘éé}% N Fshe el Aol
IR UAstA, 9 $4AE FAHSAT. Google T A=
A Aol FAEEAZIMOL) S 243390, Aol J

163) I/P Engine, Inc. v. AOL Inc., 2013-1307 (Fed. Cir. 2014).
164) 1/P Engine, Inc. v. AOL Inc., No. 11-CV-0512, 2012 U.S. Dist. LEXIS
166555 (E.D. VA Nov. 20, 2012) (“Non-Obviousness Oder”).
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39 HAFE A-SAG. o], Google o] FihAoA 7] 53]
o] Fa8E FA3 Ao thal CAFCE 14 HYe A4S 7|35,
7] E3le FaE 43t

wAlolw Faie AZE A(de novo) AHel wel Ael @i
she, AW BeEe] wle] BHT AATAZA (1) A7)
o Welsk W, @) AT FWI HArEY Ao, 3) FUA

verdict) & @22 WAl sl AAEAE BRE sl gt
= oy @0, WAle) WA el Mavles FT wwve]
e TEIA Bgows /EHd APHL HAG T BT

& Aol YTk A 25k o169

ARQrolit. i A A zFElo A AESE ‘3]0]519] 2%
(combining)¥} ElolE] ] B Fol tidk 7d e ol Htgo

A 8 F(demand search)e] Z¥}e} HE T F 3= Ho]E 9
Al 53 22 dolg e divE Addrlede] owdk XolE Ho
£ Aol ok IPel= E38lal, 1/P Engine©] vHAH
= HIRCE AALe] 53]E Google©] ”‘:'m'(copled)”ﬁulﬂrl_

_>|i o
o Hoff e

—lN

o WAAEe] AxEHojwe), 7t FAT V|EeH o FAL %
ek AR B 4 Qloh

o] AL WO 2= NPEQ I/P Engineol £3 md 5& 5
165) Id. at 17.
166) Id. at 7.
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N
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Al
B
A
n
=
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>
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2
1o
ﬁ
o,
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o
X
T
o
os]
)
~<
S
>
N,
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SIAAAL S T FAES Y HiA T, % 539 S HYY
o] o3} =AE T3 *F 53E T AAS wiAstA sk Al
E9} A% ‘patent troll = E¥+= ¢teld NPE 59 S34% F&
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o AFolMe vl= 7Sl o= 7Idel tE 534$H NPEVL
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167) H.R.1908 - Patent Reform Act of 2007, 110th Congress (2007-2008).
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1. #ALe] HAEAQo i3t Bl#F Patent Pilot Project®] =)

il

Apple v. Motorola A1 A] Richard Posner@Abe= ] &<l
HE AHA] gk Aol thal AT o}, #AF A B
53 &%E BRHSE OF TYS ZFA=Ad dg B4AlS

H3FATH168) CAFC % Rader ¥AF 9 Al Cybor Corp. v. FAS
Techs., Inc. AFANA AYHY FAAEo] A 7S HFsA T
TS ZFAoge dde A IA 4 F gloes 9A
gk Bl ATH169) Rader WA= BAFEE M2 7lEe oldsts ©

A= WA S AR S THE Holi, AEZVb ik

-

kd

3T

m[o
3

=

A
:

1996'd Markman ¥4 o]%= AHHY FAE viAS wiAls
A7 AS A HATE Moore FARE 2003 & & F<h
CAFCE AWMLY sl o] o5 &R 43 Al vl&9]
37.5%° @stm, 1 A 5 WA HAS FasstAY 9r|g
H &2 29.7%0l o0& ZAFAAE A|AIG vF QITh171) Markman
#H4 A% JdxQl 19979 CAFCO #AHAl FAlo wt2H, st3HY

e

168) Apple, Inc. v. Motorola, Inc., 869 F. Supp. 2d 901, 911 (N.D. II. 2012).
(“This is a formidable list. The ‘some’ in the second sentence [the
following are some of the factors:--] is particularly rich - how many
additional factors may be lurking somewhere? And could a judge or
a jury really balance 15 or more factors and come up with anything
resembling an objective assessment?”)

169) Cybor Corp. v. FAS Techs., Inc., 138 F.3d 1448, 1474-1476 (Fed. Cir.
1998) (Rader, J., dissenting).

170) 1d. at 1475.

171) Kimberly A. Moore, Markman Eight Years Later: Is Claim Construction
More Predictable?, 9 LEWIS & CLARK L.REV. 231, 239 (2005).

- 95 - M ET



o A7 4 VW BAL AL vIgo] 0% FEol olBnHE
e FAT G2, ofF 6 Aolel A AMHUTT ¥ Iz}
otet.

Plager B4 94 S84 S Bshs BAEe] E8Ael o
@ ARAol RHEHE He A, Be 14 WY BAE
o] B3] Aol tF 717 PEH Rzow 3T AA
of Wik HeE oprlsta Ane= 4
t}173) 93] Ryl wa=m, EAF
o SHAAS BT Qi AFoIAE FaPAAA W] )
go] Uk WAA] s Ee el gloks Hloltham) S84
A9 Fa487F CAFCH FEH o 2

o] AtAEA ] gk 14 Mo AFE FASL dvhe= I = 3G

s e % ok

el BAEE =% w9

AR ow, dAldARdel FHAE dFTtsAEe Eol7l H
3 ARHEAFAE =76k, ook 22 A LA d57te
A& FEsta ok = Plager #ARS] vl & S3AME S ©Est

= ALY AEA FHIF AFE EAEke Q2o A,

Lo
ot
L e o
=t
oy

1¥ 4¢, “Patent Pilot Program(©]3} “Patent Program”)”®
a5} Th75) ©] Patent Programa A|WHYUel A IFS Al
st SIS B9etr] fF AEAS FRer] A7 10d &

172) 1d.

173) S. Jay Plager, Challenges for Intellectual Property Law in the
Twenty-First Century: Indeterminacy and Other Problems, 2001 U. ILL.
L. REV. 69, 71.

174) 152 CONG. REC. H7852 (daily ed. Sept. 28, 2006).

175) The Patent Program Takes Off Around the Country, 1P LAW ALERT
(Oct. 20, 2011),
http://www.iplawalert.com/2011/10/articles/patent-1/the-patent-pilot-
program-takes-off-around-the-country/.
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< AR 53 Ag BAA AT o] ZEAHE EAH e
AEE 58 A dAEoA v B ESAY APE Fo3H]
A7 AR, ARAHOR HFE Ao HAE Eole AL =& )
A ARE o 8802 Yt AS HEXE 33 Qrh17e)

EsAdE digstes MEle Ave A 29 dEXS
Zt&E ESRSAIE B J|e BokdAe rled<l Ads AL
AT Y3= 2% FAA WA tiE/le] FEol By 55 dE 3
AFE FAdo dtthe A E AxSATHT) olok= g, iAol o
e 54 HEH, 7Ied IEAD FRE f3d9d= 59 818

(o]
=

A A Bkt

§

Ak el g3 olsizh R dHE 5
243 FAAR 5 EHAAY FAP PALLES BOH

FRAAM NS AAdEE BAY AR SEe R 53A =9

176) Donna M. Gitter, Should the United States Designate Specialist Panel
Trial Judges? An Empirical Analysis of H.R. 628 in Light of the
English Experience and The Work of Professor Moore, 10 COLUM.
SCI. & TECH. L. REV. 169, 171 (2009)

177) Patent Cases Pilot Program, Pub. L. No. 111-349, 124 Stat. 3674
(2011).

178) Jennifer F. Miller, Abstract, Should Juries Hear Complex Patent
Cases? 4 DUKE L. & TECH. REV. § 1 (2004).
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Markman #Z2E& F3l, OHEYLS IAHSFE 71535
A A

mlo

(historical-functional inquiry)
e Bo “V)E5H o2 gt J&r&% a}ggu}, oo T3t o
Mol disfMutE2 wiadel 98-S wAs FANA o] 4T&
Rolsg ) TG HHBORE AP 5o S BA i

T dth= HolM AT “3H4°ﬂ AN dS57ted= st
ks

mﬂ

T vl o] HFHAANA EAAQ AAS WHOH, FAL
zt&E S5 Y e AEs| AdEAY BHAE hbel itk
23y 539 FaEA BT A4 wiale viAIskE A ], Patent
Program¥ Z-& QI9AQ Z2AEE &3t BT, ALY &
SIAMA Y] A AEAEE =ole de o E3FY Zolth o] =
239 F3E Fol7] fAE Jhsstttd B Z 2O 3o
g AT el disiATES wiAl Y oS AU Aldsk= Ao
desitty 2o

ek, Patent Programo] A& o & EsjAbdel Al A&

179) Philippe Signore, On the Role of Juries in Patent Litigation (pt. 1), 83
J. Pat. & Trademark Off. Soc'y 791, 811 (2001) (classifying the
following as questions of law: claim interpretation, wvalidity,
enablement, prior use or sale, obviousness, prosecution history
estoppel, inequitable conduct, methodology of damages calculation,
conception, and inventorship; and classifying the following as
questions of fact: utility, written description, best mode, novelty,
literal infringement, infringement by equivalents, reversed doctrine of
equivalents, and amount of damages).
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o] =A] o Fof ARl “53 HE BAVY AL o3et i
o2 st g EFadolA wiide] Jd3 FAE Fasta, FA
A H B2 dde FofsiA & JheAdol ¥ v = 5 U3
th180) o], Sl wEF2 ¢4 W A7z widA A
< AZdAo= st ¢ de Wdo]l E F US ALeE HIY

2. HiAA =S tiE 2 2 AM =¥

71 AE7) 29 B8 WA
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=2
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© A&7t F<U(expert witnesses)= F31181) w4 3}
TAY ARG FAlol HE TleEAd g olsiE nviE o R 3
A@Aola FeFd HAE A3 e} 735 gHsta Qthis)

180) Lemley, Li & Urban, supra, at 4-5 (finding that more experienced
judges are significantly less likely to rule for the patentee). But many
commentators have complained about using juries to decide patent
cases. See, e.g., S. Leslie Misrock & F. Scott Kieff, Latent Cures for
Patent Pathology: Do Our Civil Juries Promote Science and the Useful
Arts? (Sept. 19, 1996) (unpublished manuscript) (on file with Virginia
Law Review Association).

181) Federal Rules of Evidence. §702. Testimony by Expert Witnesses
A witness who is qualified as an expert by knowledge, skill,
experience, training, or education may testify in the form of an
opinion or otherwise if:

(a) the expert’s scientific, technical, or other specialized knowledge
will help the trier of fact to understand the evidence or to determine
a fact in issue;

(b) the testimony is based on sufficient facts or data:

(c) the testimony is the product of reliable principles and methods;
and

(d) the expert has reliably applied the principles and methods to the
facts of the case.

182) Ladd, Expert Testimony, 5 Vand.L.Rev. 414, 418 (1952). (“Whether the
situation is a proper one for the use of expert testimony is to be
determined on the basis of assisting the trier. “There is no more
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d ARAS0] A BRI AESHAA, AE7
T4 A= BHE WY

W A702% S A] Daubert v. Merrell Dow Pharmaceuticals, Inc. A}
Aol A183) AAE AGHA BAY AT AEZ7F SRl 2844 B

@Gr|ES wrget A B Zolth Daubert ARoA thi 2 AL

7F AEE  gle ATt SUAS viAIE 471 (gatekeeper) ]
& gFsof b= HE AFR3H 2™, Kumho Tire Co. AR71184)
oAl HA] olHd EA79 H&E HEH FAL EE EE AL
Aol A&sta Utk olEZA BAE AETF FA AHAA A AR
ojgfloll oiAe] FolAH T& BEL JIES AN e YFE
oA Hof, A= w4 AF o] AETF FUS Tl TlEEoF
of tigk ol E Lolok sk PAol ot} HEvt RS FHS
of & Bt} 83 A4S s of S FAsAT

AE7HY S92 AErigte 9= & WAy add] &S
nxAE QF "oke HolA, “HAEZV e 8o Aol “HjHdS
AAFo®E A AAE z2kE AE7F Flol ‘HAEVIEA Fde
stal Athe AME S qhRbolof b AS 9F|stAlE YTl
= 185 ddAoR HETE Sl g dAHES AA=
HA doh NS A ARdAAY mAAANAE, AETE U9

certain test for determining when experts may be used than the
common sense inquiry whether the untrained layman would be
qualified to determine intelligently and to the best possible degree the
particular issue without enlightenment from those having a specialized
understanding of the subject involved in the dispute.”)

183) Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993)

184) Kumho Tire Co. v. Carmichael, 119 S.Ct. 1167 (1999).

185) Hon. Charles Richey, Proposals to Eliminate the Prejudicial Effect of
the Use of the Word “Expert” Under the Federal Rules of Evidence in
Criminal and Civil Jury Trials, 154 F.R.D. 537, 559 (1994). (setting
forth limiting instructions and a standing order employed to prohibit
the use of the term “expert” in jury trials).
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187) See Id.
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Peer to Patent Pilot Program!®)2 78 E 39 ARAZA A+
A (Institute for Information & Policy)®} Pl= S35 7o FHo=
APshe T2ade] ByPow, of 229 72 F42 dukel
AE7t2 stos Adrledrt 54 5319 ddd A4 dadE
AEsHA FozH, Sd5S|d e Hop dAsal a&40]al &
HFAA AAE T, &St AF e 597 SFRHES e
Zloll Aet190) o] Aol HA= HErtel o3 IS HAisety,
Zle Bl oA AR AYe aRHoR IR dl

II=RTY

0] %@ﬂoi ASS 11y E9 &
F9o] FZogrt Boh vk & 4 Tk Peer-to-Patentol| A AF8-H =
r 2RI o, Td %OFQ] AEZMZ st 54 Ao A9 A

ol ARZ AT T IEF st YHE uY & F A F,
Akl AE7F A, AR, d57bed 5 53 FE AR
ddE A Zles AT F AEF AU, BE TleE okl ¢
574 &olol dig a4 WA #d 2 ANE F =S & F
QA sk Aot &8, SslAEH AsiAlE He] Aol ik

189) Alx=9] A|38o] WA= Peer-to-Patent: Better Information for Better
Patents, the White House,
https://www.whitehouse.gov/open/innovations/Peer-to-Patent® #Ari1s}t
1, Az &9 Auto thsiAl= Loiselle, James. Evaluation of the Peer
to Patent Pilot Program. Diss. WORCESTER POLYTECHNIC INSTITUTE
2 5o AT 2 9k,

190) Ethan Katsh & Beth Noveck, Peer to peer Meets the World of Legal
Information: Encountering a New Paradigm, 99 LAW LIBR.]. 365 (2007).

191) Id. at 371.

192) Rai, supra note 185, at 888-89.
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Peer-to-PatentE 7]RFC. 2 3 o2k AMLRJIA A|2EHL2 Y &
Aol PTABH #2 53139 P77 A AWEA 59 AHA
b2 FAAE 75T F don, IRk HAoA EF Lol Al
7 T SSAAA AFTE o] FoAAE A SolAE &8&E F
ATk Br}19) 55 AFo A Peer-to-Patent L2 1S TQ]ggo =
A, 535 AT AHY AEe T4 ERAEE =Y F UE
Zog Eoh & Y AR I MEE FAERIOEZHN 7]5EA
HH, Es4a$S 9t BAolE SUAAE T st 55 H 9
AAREolE A BE TedorY AEZVIEREH BT AR EA

ol ko] ek Alckel thal WAAE AAo] tE AHHA A4
o WA & FAsE Zol ofig MAUSe] EX ARl
ojziol tel WaFHL A EAL $FI] 97 AHetelg A
oM, 44 @Y Arxe FAA FE AXNE Q= szl
7 AAE L AT

193) Davin M. Stockwell, Comment, A Jury of One’s (Technically Competent)
Peers?, 21 WHITTIER L.REV. 645, 682-82 (2000).

194) Katch & Noveck, supra note 188.

195) Id. at 690, 692.
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A Ao MAaARAL Fo)3
BAD Akl Aed 5 AE AR AAT v Y3, 17
AzAEo 44 AW A72E AHGERA Sslase WAL
dne o AL TEATT B oA Qs Ao AfHow
= PysiA B w0 A By, MAAEE Awe] Feld )
Aol Gl WHe Aeshel AUS BUT o] e AHA
2 @the HE B3 S grh

Peer-to-Patent ZTZ 18-S E
WA Bet Ao FHAE A oI
AATE BE FYw oy,
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196) 1d. at 683 (In re Peterson, 253 U.S. 300, 309-10 (1920)S <1&.).

197) Infra.

198) In re Japanese Elec. Prods. Antitrust Litig., 631 F.2d 1069, 1079 (3rd
Cir. 1980). (“The law presumes that a jury will find facts and reach a
verdict by rational means. It does not contemplate scientific precision
but does contemplate a resolution of each issue on the basis of a fair
and reasonable assessment of the evidence and a fair and reasonable
application of the relevant legal rules.”)
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N Fo ARE B Aold. olg & mede] WASE
ol dol E8adolA s1&Hel Brre]l £9HE WA T

A, AT Ade e AYE FHste Ueko] HY] wjEola

3. vl BA i &Y AT Pt

7} JMOLY &-87154

JMOL(Judgment as Matter of Law)<> 1991'd |4 20093 7}A]
63loll ol2+= JHA AYES T, AABAS A A(Directions for
Directed Verdicts)oll gt 7ide] <2diet HFAEEAZINOV:
Judgment Notwithstanding the Verdict) 5 214<& F#3te, 9
e FAAEH FAdol TEH ol Fol HAde] HZA glo] Hd
S AHstE A= AAHAG. mebs, 7S v B A

3 220 2Ao NOV 7l%5®e oje), Axsh 33 45 zhel 4
A BREE ol fE WAl B glo] ¥

Wl YEHYL A 2
do] AH WAL Y F Ae FakE A ol MOLY 7%

REE 283 5 i

199) Gregory D. Leibold, Comment, /n Juries We Do Not Trust. Appellate
Review of Patent-Infringement Litigation, 67 U. COLO. L. REV. 623,
649-50. (1996).

Rule 50. Judgment as a Matter of Law in a Jury Trial

(a) Judgment as a Matter of Law.

(1) In General. If a party has been fully heard on an issue during a
jury trial and the court finds that a reasonable jury would not have a
legally sufficient evidentiary basis to find for the party on that issue,
the court may:

(A) resolve the issue against the party: and

(B) grant a motion for judgment as a matter of law against the party
on a claim or defense that, under the controlling law, can be

200

=

- 106 - M=



MOLS] A4 e A% 28 F ot mehs & 5 o), WAals
2 ol Fol WAH Ao tie BES sl WAPA o] 414
2 3 Folok @rh WUol F PAA el AHo| o3 AwL
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el Al vjAle] T (whether a reasonable
jury could find for the plaintiff or defendant)©] 7}&3Hxol| Tt
doho] WEN &, fAEAH AR AAZQ] SAR Qs
HZFH4Eo] 7hsstAY, mAAHS AT e o] glojxl A
e ARl w4 PR o] FojA A e 72019 JMOL
JgH. IMOLe] opsoixd, AL TR widel B2
FAET 14 Hdo] o] & AAEA 2 Zof s ]IMOLS A
gt A FaAAdA BE & T Malta v, Schulmerich
Carillons, Inc. AFAAA]202) CAFCE= 14049 wWi4dBZdo] #5582
of &g s AAH} 1o wE 950,0009] EdfHRY-ES A7
thak Jare] IMOL Alge] Agehs A8kt W2 d9
o AAAR s, WH, A3yt Edzor AT A9}

X=
(¢}
of TE FEE Fo] o] Fo|HX] WkeL o H2 A

o o 2 Ho

2

ol

A

3} <

Ry

=
T} 203)

AN

71E INOV Ax9] A%, uiiad A=t ¢4 a9 A7z7F B4
st e AlxolH, wiAdH A w3 &5 wjito] AARE AFo]

YAE A ekokth. 27y} JMOLe] 7]E9] JNOVSF 7§14 9] JMOL

maintained or defeated only with a favorable finding on that issue.
(2) Motion. A motion for judgment as a matter of law may be made at
any time before the case is submitted to the jury. The motion must
specify the judgment sought and the law and facts that entitle the
movant to the judgment.

201) Lakeside-Scott v. Multnomah Cly., 556 F.3d 797, 802 (9th Cir. 2009).

202) Malta v. Schulmerich Carillons, Inc., 952 F.2d 1320, 21 USPQ2d 1161
(Fed. Cir. 1991).

203) Id. at 1327.
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204) Samsung’'s Notice of Motion and Motion for Judgment as a Matter of
Law, New Trial and/or Remittitur pursuant to Federal Rules of Civil
Proceture 50 and 59. Caseb:11-cv-01846-LHK Document1990-3 (Filed
09/21/12).

205) Apple’s Opposition to Samsung’'s Motion for JMOL, New Trial, and/or
Remittitur (Fed. R. CIV. P. 50&59) Caseb:11-cv-01846-LHK Document
2050 (Filed 10/19/12).

206) Abdol AlAo ofst 712t ¥= Order Granting in Part and Denying in
Part Motion for Judgment as a Matter of Law, Caseb:11-cv-01846-LHK
Document2220  Filed01/29/13; ofZ9] AINo Oist 712 HH
Caseb:11-cv-01846-LHK Document2219 Filed01/29/13.
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o]

e

o
2
N
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ftlo
2
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2
N
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ot
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207) B&G Enters., Ltd. v. United States, 220 F.3d 1318, 1322 (11th Cir.
2000); Thornton v. E.I. Du Pont de Numours & Co., 22 F.3d 284, 288
(11th Cir. 1994).

208) Whatley v. CNA Ins. Co., 189 F.3d 1310, 1313 (11th Cir. 1999).

209) Federal Rule of Civil Procedure 52(a)(6) Setting Aside the Findings.
Findings of fact, whether based on oral or other evidence, must not
be set aside unless clearly erroneous, and the reviewing court must
give due regard to the trial court's opportunity to judge the
witnesses’ credibility.

210) Concrete Pipe and Prods. v. Construction Laborers Pension Trust, 508
U.S. 602, 623 (1993)( "Review under the clearly erroneous standard is
significantly  deferential."): Inwood Laboratories, Inc. v. Ives
Laboratories, Inc., 456 U.S. 844, 855 (1982); Media Services Group v.
Bay Cities Communications, Inc., 237 F.3d 1326, 1329 (11th Cir. 2001).

211) olo] wef, HEAMQ FAHAL 3 HEDA Tigt wol dis) Malshe
495 de novo review2til ostil, ARMEAo] it wjMEZA] disiA=
deferential review2til sh= 74271 o). o= viAMQl HAo] A& Fogt
Oh= ouoA o]ef &2 &oj& ARESHL T

212) Doughty v. Apfel, 245 F.3d 1274, 1278 (11th Cir. 2001).

213) (1) Denial of a motion for new trial is reviewed for "a clear abuse of
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Abbvie Deutschland GMBH & 32 Co. v. Janssen Biotech, INC.
A 2214) A A o] Aol tiRl FAAle A s FAW A
of miAB A et FaA4lo EF dFo] AGA HEHEAE B
oFth o] ArolA  AbbvieAls 5313 SR
JanssenAhE WHEEH B39 REE FFHYch oo mMAAHE
AbbvieAle] HaF4 539 FEF FA3Ath. B2 F, AbbvieAt
= WAEAe] FEE Pl JMOLE
Fol MAE AT AL IMOLY M2 Ade] JHA]

)

T2 RlgoZM, AbbvieAls CAFCE 53 F24< AT319

discretion." Wolff v. Allstate Life Ins. Co., 985 F.2d 1524, 1528 (11th
Cir. 1993). Deference to the district court "is particularly appropriate
where a new trial is denied and the jury's verdict is left undisturbed."
Rosenfield v. Wellington Leisure Prods., Inc., 827 F.2d 1493, 1498
(11th Cir. 1987).
(2) If the verdict is a general verdict and the plaintiff asserted multiple
theories of recovery, the burden needed to obtain a new trial is
somewhat lower that the burden to obtain JMOL. It effects the need to
discredit one as opposed to all of the plaintiff's claims. If the jury
returns a general verdict on multiple causes of action, to be entitled to
JMOL, Appellant must show that the plaintiff failed to make out a case
under both causes of action. Thus, with regard to the JMOL motion,
the ‘"two-issue" rule applies. However, the "two-issue" rule is
inapplicable to a motion for a new trial. Appellant, with respect to
each cause of action, need only show that the evidence is insufficient
to support one cause of action to prevail on its motion for a new trial.
Royal Typewriter Co. v. Xerographic Supplies Corp., 719 F.2d 1092,
1099 (11th Cir. 1983) ("[Ulnless [plaintiff] can support submission of
each theory of liability submitted to the jury, we must remand for a
new trial."). Where two or more claims are submitted to the jury in a
single interrogatory, a new trial may be required if either of the claims
was erroneously submitted, as there is no way to be sure that the
jury's verdict was not predicated solely on the invalid claim. Richards
v. Michelin Tire Corp., 21 F.3d 1048, 1054-55 (11th Cir. 1994).

214) ABBVIE DEUTSCHLAND GMBH & 32 CO. v. JANSSEN BIOTECH, INC.
No. 2013-1338, 1346 (Fed. Cir. 2014).
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Abbvie® 24 AFA JMOL ZA g 3715 AHT3H4
ow, Wi HAo BEAZL FA I /et Hﬂﬂ’%/\](jury
instruction)®] LF{FE FHFOEN MEL A HAIS HT3HA
ot olel wisl CAFCx “AAH o= Hol Hj4ddA7E dejFe=w
BAA 2 dd SALAS Ads] AAEAS21)e Felskal
own, BAZ FA7F w4l HAS g0 Ao R

X el A7E B J7ssn.

Hjae] HAEZ AMdEA thaids FaMdo] wide] H2ae
ET8e HEE AAFo=A, 14 HAdodA 4T AR w4
BAo 3 =Ho2A, 14 B2 Ao IMOL A3 widB82<
s 14 HY AL sk AE A L/FE FAst] Al

de ATk $3A WS ol &shAl doh 14 el
Ao sjagt FARAE o9k 22 FHE e &4 HTE she

7 =
AjE oz e YFrEmRelnn & 4+ itk JMOLE :ziw 2
4

N

A BT FEo] AAAA F=nh.217) =3 v A A o ﬂ%fﬂ 2F T

215) Id. (“Taken as a whole, the jury instruction reasonably apprised the
jury on weighing evidence relevant to the written description issue,
such as the J695 crystal structure.”)

216) Id. (We also hold that substantial evidence supports the jury verdict
that the asserted claims are invalid for lack of an adequate written
description. We further conclude that the district court did not abuse
its discretion in denying AbbVie's motion for a new trial with respect
to the jury’s written description verdict.”)

217) Motion for JMOL. Reviewed de novo. Abel v. Dubberly, 210 F.3d 1334,
1337 (11th Cir. 2000). The evidence is examined in the light most
favorable to the non-moving party. The non-movant must put forth
more than a scintilla of evidence suggesting that reasonable minds
could reach differing verdicts. A substantial conflict in the evidence is
required before a matter will be submitted to the jury.
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W3 Q2 F(a plain error)E F4%
ol Aol ATAgo] Hug oA
ATl YFHodo] 32 &riE= AHo] Q21 =3 14 HY

A 2 AT HE7 717tE Aol = JMOLe| tigk A4

[¢]
O S22 53 do] FoHER o]F daqdolA gdFEe dHole &
1=

218) (1) If an objection is made, trial court's decision is reviewed for abuse
of discretion. Maiz v. Virani, 253 F.3d 641, 657 (l1th Cir. 2001).
Reversal for a new trial is warranted only if the failure to give an
instruction resulted in a prejudicial harm to the requesting party.
Roberts & Schaefer Co. v. Hardaway Co. 152 F.3d 1283, 1295 (11lth
Cir. 1998).

(2) If no objection at trial, court applies the "plain error" standard.
Plain error review is an extremely stringent form of review. "Only in
rare cases will a trial court be reversed for plain error. . . ." Maiz v.
Virani, 253 F.3d 641, 676-77 (11th Cir. 2001). "[R]eversal for plain
error in the jury instructions or verdict form will occur only in
exceptional cases where the error is so fundamental as to result in a
miscarriage of justice." Id. "To meet this stringent standard, a party
must prove that the challenged instruction was an incorrect statement
of the law and [that] it was probably responsible for an incorrect
verdict, leading to substantial injustice." Farley v. Nationwide Mutual
Ins. Co., 197 F.3d 1322, 1329-30 (11th Cir. 1999). "This element is
satisfied if a party proves that the instruction will mislead the jury or
leave the jury to speculate as to an essential point of law. In other
words, the error of law must be so prejudicial as to have affected the
outcome of the proceedings." Id. "Federal courts generally will not find
that a particular instruction constitutes plain error if the objecting
party invited the alleged error by requesting the substance of the
instruction given." Wood v. President & Trustees of Spring Hill
College, 978 F.2d 1214, 1223 (11th Cir. 1992).

(3) Farley v. Nationwide Mut. Ins. Co, 197 F.3d 1322, 1329-30 (11lth
Cir. 1999). To find reversible error, instruction must not accurately
state the law and leave the court with a substantial and ineradicable
doubt that the jury was properly guided in its deliberations. Ritch v.
Robinson-Humphrey Co., Inc., 210 F.3d 1340, 1341 (11th Cir. 2000).

219) If an objection is made, trial court's decision is reviewed for abuse of
discretion. Maiz v. Virani, 253 F.3d 641, 657 (11th Cir. 2001).

220) (1) Denial of a motion for new trial is reviewed for "a clear abuse of
discretion." Wolff v. Allstate Life Ins. Co., 985 F.2d 1524, 1528 (11th
Cir. 1993). Deference to the district court "is particularly appropriate
where a new trial is denied and the jury's verdict is left undisturbed.”
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Rosenfield v. Wellington Leisure Prods., Inc., 827 F.2d 1493, 1498
(11th Cir. 1987).

(2) If the verdict is a general verdict and the plaintiff asserted
multiple theories of recovery, the burden needed to obtain a new trial
is somewhat lower that the burden to obtain JMOL. It effects the need
to discredit one as opposed to all of the plaintiff's claims. If the jury
returns a general verdict on multiple causes of action, to be entitled
to JMOL, Appellant must show that the plaintiff failed to make out a
case under both causes of action. Thus, with regard to the JMOL
motion, the "two-issue" rule applies. However, the "two-issue" rule is
inapplicable to a motion for a new trial. Appellant, with respect to
each cause of action, need only show that the evidence is insufficient
to support one cause of action to prevail on its motion for a new
trial. Royal Typewriter Co. v. Xerographic Supplies Corp., 719 F.2d
1092, 1099 (11th Cir. 1983) ("[U]lnless [plaintiff] can support submission
of each theory of liability submitted to the jury, we must remand for
a new trial."). Where two or more claims are submitted to the jury in
a single interrogatory, a new trial may be required if either of the
claims was erroneously submitted, as there is no way to be sure that
the jury's verdict was not predicated solely on the invalid claim.
Richards v. Michelin Tire Corp., 21 F.3d 1048, 1054-55 (11th Cir.
1994).

(3) Motion for a new trial or a remittitur on grounds that the
damages awarded were excessive. Reviewed for a clear abuse of
discretion. Agro Air Assocs., Inc. v. Houston Cas. Co., 128 F.3d 1452,
1455 n.5 (11th Cir. 1997).
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e AHEEC] ol EAsty Ao SHSAN fEh 4l
(bankruptcy), 7l %F(contracts), 'Y (tax), =& M A|1=(the First
Aemendment) & AFQR221) 8|3 FHH FHH ARRIAA HEEA
o AMdEAS] FELF Y HEo] MAHL Y. PIFdME 59
Hell oJs) E351H o] Esditet SEAHE T3l Ssdcle= A
go FEe qreste SSA=E AW AA stz AAsta

At Aelx= Etstal, s ®MEEAS ALEATL
o H

)

B ARFEe] WE-AYS FEAHS AW A gshe] A
EAE el BEAGoR sto] Yelsts UHS s gk
4. AR
. HERAS AMEA Y I U 28H PEY
804
AY=HY Belol ] MEEAAATA TE A WA

Fdol g Agesw AL F ATt Ix9 REHAAE HE
T Al(questions  of law)= FAMAA FoAH ok A A E
Markman ¥4 o|$ 2529 AW AY dF IA T3t

53] % =4, A8, dAVbsd T
ol 7HE Fa3 v A AN HES EAlIA ALY EA

7 oldetar #AEk UAth222) Microsoft Corp. v. i4i Limited

221) AHA AfAo] disiAe HEZAZ 2oc FAAAQ mHo] ity New
York Times Co. v. Sullivan AF710A HYL the actual-malice element,
despite its dependence on factual inferences drawn from evidence,
was a question of lawz2}l AAHE T

222) Graham v. John Deere Co. of Kansas City, 383 U.S. 1, 17 (1966) (citing
Great Atl. & Pac. Tea Co. v. Supermarket Equip. Corp., 340 U.S. 147,
155 (1950) (Douglas, J., concurring)); Dunbar v. Myers, 94 U.S. 187,
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Partnership A1 olA] Breyer #AbE EXo A HEsta 43
7 71Ee HEEACdE ALHA Feve e AT oEA
o2t A-METRY EAE AxeATts) o2 4 AW A
729 MAARAL JAAHA EUTh

a9 FEEASY AHEEAS TRl HE A& AF7Hs48H
WA HAHAEE AT HET dF o7 sHANE, AAl Aol A e AL
Antete] JHE A (case by case) ¥Eol WHA AL o], HAe= o
E AL ¥ Ytk SFLFAA wiAAT A=t fFAHE AS
AAZ A& o, HETAL ALZAL o tig Bt 784
o] IJoix & Aol I s Ao2r HITh

o]H3 HAAE By, Aoz B

T ARFES HERA, AHEEAR FAT]

= A g s BR ool MERAS ALRATL P8
2257) ol & AlekEe] g7 WEelE, ofo] tha Bero] el o)
Az

G
%
]

Al AL EAZE AdE A

196 (1876) (“[Tlhe question is now well settled, that the question
whether the alleged improvement is or is not patentable, is, in an
equity suit, a question for the court.”).

223) Microsoft Corp. v. i4i Ltd. Partnership, 131 S. Ct. 2238, 2242-43
(2011), the Court reiterated that “the ultimate question of patent
validity is one of law.”
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“HE A FEH W Tl S HEZASH A
AZAY FEe] HY f2Es A9 EVbedE EYFa o ¢
& AT FAE T LFAdA A ARIES FHE AR
HE ARFO R FE= AL A% do] oiyrhr292kar shof, ¥
o] YAANAE HETAY AREAS] FES dald EAUdS A

GEAe WES ALEAL AR BAE G4H A WS
o Fgol ARE HOE BHMA, G A BolBelAAY 3

g Bosts dHo Yo BAL YA ¥ A2

h =
e AT A, 3) HES A ALD Aolgtes 394 dart
H
H

agelth o™, olsh g AaE WERAS AUEA AAE
TR =eH deit 94 RE Bu ohJe, Fadel Al
NEolets =

clearly erroneous) 7|22 Algl¥i, HEZA

novo) Yol we} Aldn. 2y Al WA AR A S RE
Agste A dsids AW ZEE wEok steXs HAE]

oJFHoE Gt

224) Gulfstream Aerospace Corp. v. Mayacamas Corp., 485 U.S. 271, 284
(1988).

225) Pullman-Standard, 456 U.S. at 289 n.19: see also Ornelas v. United
States, 517 U.S. 690 (1996).
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25< 14 ¥Y WAL g3 Yoa BelXE A, 2) a4 Y
ol A AE AA /\V\a](the factual settmg)—% olaljst7] <3l

o] Atel7t glo} WMele] BRol Yol FFAAE WYY 99
HEF 5 s YA A AR ojele Aol oAt

A dge AHe 2 gHok i Fe ANSAL

226
227
228
229

United States v. McConney, 728 F2d 1195 (9th Cir. 1984).
Id. at 1202.

Pierce v. Underwood, 487 U.S. 552 (1998).

McConney, 728 F.2d at 1204.
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Fol ALEA WA HERAG AREAZE S8 ARbA, &
FEARE Aoz stolg vae] FAI BETd WA AES F
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o] 7hsdol vt e 5 deEAd dF T HEH
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230) Bard Peripheral Vascular, Inc. v. W.L. Gore & Assocs., 682 F.3d 1003,
1006-07 (Fed. Cir. 2012).
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o] AW HAA AHoZ XY In re Lockwood AFA A

A AL 717 ﬂow S %, ¥ 1

mandamus to reinstate the jury demand)S A|Z3tAth AW <3
HA A 6% T 3909 FAE FAAE HolEolHA o
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231) Commil USA, LLC v. Cisco Sys., 720 F.3d 1361, 1372 (Fed. Cir. 2013)
(assuming a Seventh Amendment right to a jury trial on validity, but
finding that that right was not violated by retrial of the question
whether a validity defense was reasonable, when the latter question
was part of an infringement inquiry)
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232) In Lockwood, the Federal Circuit suggested that a declaratory
judgment action is merely the “inversion” of an action for patent
infringement and that “such an inversion cannot operate to frustrate
Lockwood’s Seventh Amendment rights.” /n re Lockwood, 50 F.3d
966, 976 (Fed. Cir.), vacated by sub nom., Am. Airlines v. Lockwood,
515 U.S. 1182 (1995).

233) The Myth of the Law-Fact Distinction, 97 Nw. U. L. Rev. 1769 at 7p.
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234) 1d.

235) Richard A. Posner, The Problems of Jurisprudence 198 (1990).
236) Id.
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237) Dennis Patterson, Normativity and Objectivity in Law, 43 WM. & Mary
L. Rev. 325, 356-63(2001); Andrei Marmor, An Essay on the Objectivity
of Law, in Analyzing Law 3, 9-11 (Brian Bix ed., 1998).

238) Geoffrey C. Hazard, Jr., Preclusion as to Issues of Law: The Legal
System’s Interest, 70 lowa L. Rev. 81, 88 (1984).

239) Id.

240) Ronald J. Allen & Michael S. Pardo, The Myth of the Law-Fact
Distinction, 97 Nw. U. L. Rev. 1769, 1772 (2003).
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(1) Markman #Z2ol| A HEZA Y AHE A g 7]E9
Fadz

de novo reviews HE ARQtel] thd AHAF WA &4 fFHo=

Ao gk}, ol wrall FAE BEIE AR EA ] thE A=

clearly erroneous 7]F°] Z-&&o] $kth242) |1 vjAlel &g+ A}

AdA e A= EAZQ F7(substantial evidence) 71ES 483}

o, HiABZAE Bty E53s Q=S AAStL Uth24)

Markman #Zo|A Mayer A= AH4le] BFo)d A, “H 3
o] ou7} FAIAE FAs= Aol A A= Ade AR
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=<
g Bavh AeE GHFATH0 Mayer BAE S3l0] WSl B

242) Weatherchem Corp. v. J.L. Clark, Inc., 163 F.3d 1326, 1332 (Fed. Cir.
1998) (stating that factfindings made during a bench trial are reviewed
for clear error).

243) ol23t HiF A £F 7IEo=® Qloll, HiAdAITe Fee FAAA 14 w
A< FAske vl&°] de novo MAYAZ A& summary judgment &
ALY HA] vl5] iAo s =0t

244) 1d. (Mayer, J., concurring). This occurs either “when the judge
affirmatively takes the question from the jury by granting summary
judgment or judgment as a matter of law, ... [or] when, even though
the judge sends the question to the jury, his interpretation of the
claims forces the jury's decision on infringement.” Id. at 993 (Mayer,
J., concurring).

245) “Today the court jettisons more than two hundred vyears of
jurisprudence and eviscerates the role of the jury preserved by the
Seventh Amendment of the Constitution of the United States; it marks
a sea change in the course of patent law that is nothing short of
bizarre.” Markman, 52 F.3d at 989 (Mayer, J., concurring).

246) Id. at 989 (Mayer, J., concurring). “[tlhe quest to free patent litigation
from the ‘unpredictability’ of jury verdicts, and generalist judges,
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+ AT AHEH &ofo tigk 1A EAY AAEA, AHLIA

Zbell Al EAs A0 Fdo] A= HHoltt. AT EAVE &

aAoM BEA= A4, CAFCE EE HE

MEE A2l(de novo) HAE ALste] ATstoof k= HAfE

Hao. webA AT siAel Ao

CAFCe] Agd&L2 FAL o3t AR AT clear error Y2 0=,

iAol HAS fXx 87 93 YA O Z A= substantial evidence 9
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3 Ago] st

& H&3t= Ao=Z A th24)

Markman®] &40 o3, FALHLLS AYHYPo] IMOLS <<l
St vE AT FdAHYALS EHAHTEY o] HA AE
g HEZAZ Fdsd=d, ol H7Ege] S HESY 4

results from insular dogmatism inspired by unwarrantable elitism; it
is unconstitutional.”, “Declaiming that the jury is a ‘black box’
incapable of a ‘reasoned decision’, several judges of the court have
already advised that they are aboard this campaign.” Id. (citing In re
Lockwood, 50 F.3d 966, 990 (Fed. Cir. 1995) (Archer, C.]J., Nies, J.,
Plager, J., dissenting)).

247) See id. (citing Fed. R. Civ. P. 52(a)) (Mayer, J]., concurring).
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248) Id. at 1000 (Newman, J., dissenting) (“The majority today denies 200
years of jury trial of patent cases in the United States, preceded by
over 150 years of jury trial of patent cases in England, by simply
calling a question of fact a question of law. The Seventh Amendment
is not so readily circumvented.”).

249) See Markman, 52 F.3d at 999 (Newman, J., dissenting).

250) Id. at 999 (Newman, J., dissenting). This results in “a dramatic
realignment of jury, judge, and the appellate process.” Id. at 1024-25
(Newman, J., dissenting).

251) See id. at 1003 (Newman, J., dissenting). The facts discovered from
disputed terms in the patent specification were: (1) differences from
the prior art: (2) determination of what occurred in the prosecution
of the patent application; (3) findings of technological fact: (4) and
weighing the testimony of experts. See id. at 1003-08 (Newman, ]J.,
dissenting).

252) See id. at 1008 (Newman, ]., dissenting). “[I]t is an illusion to think
that patent litigation difficulties can be resolved by turning factual
issues into matters of law and assigning them to the Federal Circuit.”
Id. at 1025 (Newman, J., dissenting).
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stal “HETA" s WAL dddste Fx7F P EY Stk 344
TAE ALY AR EA” AL BEgE e /T A ARE
A B AR 4P (de novo)% E7Fsstth A7 M-S W
EEAE AAEHo FASC] AAMY=E, FHSA siAdd= A
AHA” o] TFH= A= A= Aol AV HAAH dE =
A, HAA L FFH (49, intrinsic evidence)E F3 AT 3
AL HEZACIAT FHA 5, 94 T=

:l:‘
>
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evidence)= 53 3|4
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A ZA eIt
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253) Cybor Corporation v. FAS Technologies.138 F.3d 1448, 1451 (Fed. Cir.
1998).

' s
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2% AE(de novo)E A HARL FAre] ALdBA FA| A=
LA YH7F obd W3 2 F(clear error)7t UEA oFE AT
SoF ki FA 83 Th.2549)

Teva AHAClA Hae H7HS o AHEE “molecular weight” (&
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average molecular weight, Cl
o Al 7HA 9] & dl4e] JHsstEr EW RS FaRgeE TS
st 3, diae dEVE o Aees FIAA ZdHAS I 8o
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4o WolEe] B3 FEE Pty JAWAL WO, P
e A2e He(de novo)E Fitel UAMS HPm AT B
sl FaeEs AL U Yo
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Aol HA 7] wiiLol, gAYl AHAY AT AL F

EEAY Ao B8 oF g= Hs 4xsAth Sandoz
7} “ril gt @ F(clear error)” W& o] 44 AA SlojA FLUA
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255) Id. at 834.
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256) Lemley: Jennifer F. Miller, Shoud Juries Hear Complex Patent Cases?,
4 DUKE L. & TECH. REV. 1 (2004).
257) 1d. at 22.
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+ FHH HAd FAYH (injunction) 22 FFHAN FAE
©
=

welahel Qa5

So)gud A gA S8 Roke] Hzol dAn & 4

9J= William Hindmarche 1851 @A] o]m “@o AlghEo] o

Uee) ol SeldT Bdd 2AE Agerlde 2A gen
T AZET. ol BW Awart AuEe Sulsh BAR 45L
Agslol Brra FAST Yk A A SATh) 55 Wl A o)
nE wwe B, “EsladolA doju AATAC s, WAl
o] olg WREl0]l FRF 5L AFATT B 4 o S
AolA WS TEelA Fol Al tF FES olalsl e
Aol A, WAL =ed BoRtE A5 BAH B £E

97 49, ARH o ARA HE FAL = FAAT f
@ WAL we

Wa ols) $E3 WA AL XA sHerh20

ol¢f L EFEE Jhdsty] fsl, 7=l HEH HY(the
Court of Kings Bench, a common law court)? ¥ H(the
Court of Chancery)®] @Hh3lE F735A, o] F WS TEs}

High Court of Justice(¢]3l, “High Court.”)E& AH3}th26) o=
| High Courtje] &FHH AAHFolA 533
New, 5319 Fa, o, aA"BY o A% 5= 25T

258) ROGER WILLIAM WALLACE & JOHN BRUCE WILLIAMSON, THE LAW
AND PRACTICE RELATING TO LETTERS PATENT FOR INVENTIONS
21-22 (1900).

259) W.M. HINDMARCH, THE DEFECTS OF THE PATENT LAWS OF THIS
COUNTRY WITH SUGGESTIONS FOR REFORMING THEM, 19 (1851).

260) Id.

261) PHILIP H. PETTIT, EQUITY AND THE LAW OF TRUSTS 3 (11lth ed.
2009).
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b Ae)7} Fol WA, 1947] Fkel e olv] WA
27 #9ich2)

g7k &L AT EE 19408 U 7HA 2
o1}, 1946\ @ Government Committee’} EFH I ALY 7]=Z<I
AL el FE5e AHsiaA, AR gtk AgetS A
. o] MAgtele Es4AFS "@3ste BANA 71Ed WA
S Ade zZhH ok si, Wy AHEE AEHHQ g4 g
AP FF2Q Aoy A glol= Zojx Apde] dHE Ak
Al el dEE olafistr|dl FET FFo] HojoF Fhh”

71e4 &ade] dasitde WES Fal AATH264)
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l‘li‘

©] % 19813 9] The Supreme Court Act A69Z= RIARAA F 1)
™ o] 9 ¢=(libel and slander) 2) A}7](fraud) 3) ©+<]& 7] 24 (malicious
prosecution) 4) EH 7= (false imprisonment)®] 47}A] ApQhell T &f
ARt MRS S8t RS A AT v o9
< AL HAASde EASY] Y dARMEATE ol enE,
ol ARANME “A7IZ £ F2 AH AL AR 2A
Hi Aol A gtslA] oy ek Aol tisid e WY wAATe AR
g Fgho]l ATh206 19901 HY HAx32 2~ Askd A9} T

262) Study on Specialized Intellectual Property Courts. 122

263) Catherine Elliot & Frances Quinn, English Legal System ch.5 (2d ed.
1996).

264) 1d. at 122-123.

265) Supreme Court Act, 1981, §69 (Eng.).

266) ELLIOT & QUINN, supra note 263, at 123-24.
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rlo
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ie)
e
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P2 19417] kel B3 HAS FHy HLes e, o
oAl WA ATE AFE AFS FAFoZA, Ak RIAARA BT
ofyzl Ssiabdol QoAM= BAL Ao Ador WALHHS
FHd 5 AU 1981d0= A Ae] THed Ake dHos
T8k ®RE ofye}, olF ARjkel tisiAE WrEA wiAA RS
AAst= Aol ofle}, ZeHor RS AY 4ol BFr|dE
AR o7y FrARos wdl Algkd tisjAs mjae #A=Ao

=2 wAg ¢ A=S WA A7 7t

20079 71€o®, 9= W EAY 19%7F FAHAdA HE
HAasw, ole 71E 9AMLS A T a4 FrHlE<l 41.9%
of W) e wgolth Ao RE WA xdo] BAYHOE o] T
o e, ol9} e BAE Uit UAYYRT E5HAY 5HS
T ESAPEAIRY Aol H& A&FHolge= WUtE Thest
Th268) w]=o] 749, 20008l A 2007 Abolo] AAHPHA AR
N FaA shr)ulgo] 9%el B33 wlo us] CAFCOIA 9] 53
AL il Briulgo] 21%% HI BlaEEe) gJojFo g n

2

o] B Foke] AMINE el Bagk Aol HAee HoEn. ¥

i

267) Singh v. London Underground.

268) Donna M. Gitter, Should the United States Designate Specialist Panel
Trial Judges? An Empirical Analysis of H>R. 628 in Light of the
English Experience and The Work of Professor Moore, 10 COLUM.
SCI. & TECH.L.REV. 169, 195-196 (2009).

269) Id. at 193.; Ted Sichelman, Are Appeals at the Federal Circuit a “Coin
Flip"?, PATENT LAW BLOG(PATENTLY-O) (Apr. 9, 2010).
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aAdollA el 37] wlgel kA, ol FaHES FmHORE
w2, ol 53 A&7 BAE HEZAS A EA BFE F
g9oEA Jdud BEe U] dEeE 2u. o < 29

mEme ohe @ MAHoR Ed sl AL Sald Se
AR B Fa ol FolATh ok £ @AW Arze Ao =
17919 GF e ZA5A 2 AA)/E stk wF g
o WPy Aol U@ Ael AL BAIA Holsn Yok

=g a8 @478 Aol dAAE AWA A=A )
AABY 5E Rolstn A etk

E3lel FEAl AFHEAY F&s T IRV o) F
2 ARAGEY) He 1847 929 #YAEs o Zlow, d
e EAEE PF71AE §3 %6191 AAZE o] Fof Ao HF
oz 5&7F Rojdrhs HAlA
Ab WAl PGR¥} 2o FAAAE
= 53] Pt os I
o 2R E E7sta 4 @Y ATz} HNXHJH HEoR =

270) Id. at 195.

271) Atlas Roofing Co. v. Occupational Safety & Health Review Comm'n,
430 U.S. 442, 450 (1977); Cox v. United States, 332 U.S. 442, 453
(1947).

272) Dickinson v. Zurko, 527 U.S. 150 (1999).
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Sade WAL SHAL FHNE PR/VORMY 5HHY
EHE AT AFL AYHoE A Fee AT Sl
gt

W2 CAFCE H& HiAdo
3513 o] ol5 HAT Ao <
T}273) w3 wjAlo] 1o EFy FESH, yae HIME AAT
Ao s CAFC} &elA el wjale] o3k ool ya2d 4= gt
= olfE iAo #ES HES AAHSs Wid b A7)

¥, —
oo

HYS E3dS 39 oo &S v AgYS FH3
gt} Lear, Inc. v. Adkins #Z2S 53), HYUS FHLE o] A7}
5549 FEE tUFE Ae AT F S5s BAIE v )
o] HAL o] “of3 EFHE FRIet= AL FYd 7Hst=
ZA7YE BB o2 & F Ut BALdA HAdE AEY F
9 99 dEga T F JE oot E AEFel o] 24
st AFEE AAS s&ste AL wS FoF FFY 01927
olgt= A& AlASIATH

273) In re Baxter Int'l, Inc., 678 F.3d 1357, 1365 (Fed. Cir. 2012). Were the
Court to hold that there is a Seventh Amendment right to a jury trial
on ultimate issues of validity, this post-judicial reexamination might
violate the second clause of the Seventh Amendment, which prevents
the reexamination of jury verdicts except “according to the rules of
the common law.” U.S. Const. amend. VII.

274) 1/P Engine, Inc., v. Aol Inc., 2013-1307 (Fed. Cir. 2014). (“There are a
number of reasoning why we do not find this reasoning persuasive.
First, not all of the jury’s findings support non-obviousness. The the
contrary, the jury found that the invention claimed in the ‘664 patent
had been “independently invented... by others before or at about the
same time as the named inventor thought of it...... “

275) Lear, Inc. v. Adkins, 395 U.S. 653, 671 (1969).

276) 1d. at 670.
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= AW Allx AsF2 oo sdE AR Thed, A%
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& A fEo], Y ol tribunals A X
I k279 #@rHol “HY(court)” ol EH thAl
“tribunal”& AHE3F A1 AWEW A3x7E APEAA HA il
TR A FEs7] 93 Aoz Bl AWay A3xr) o3

b olste] shFMYe FHstn, MBE d¥T F Utk

277) Microsoft Corp. v. i4i Ltd. P'ship, 131 S. Ct. 2238, 2253 (2011) (Breyer,
]., concurring) (offering measures designed to “increase the likelihood
that discoveries or inventions will not receive legal protection where
none is due”); Medlmmune, Inc. v. Genentech, Inc., 549 U.S. 118, 137
(2007) (holding that licensees have standing to challenge patent
validity or infringement without repudiating their licenses): United
States v. Glaxo Grp., 410 U.S. 52, 57 (1973) (emphasizing “public
interest in free competition” in concluding that licensee in antitrust
suit “may attack the validity of the patent under which he is licensed
even though he has agreed not to do so in his license”);
Blonder-Tongue Labs. v. Univ. of Ill. Found., 402 U.S. 313, 349-50
(1971) (allowing alleged infringer to claim estoppel where patent
previously declared invalid).

278) Precision Instrument Mfg. Co. v. Auto. Maint. Mach. Co., 324 U.S. 806,
816 (1945).

279) U.S. Const. Art. I Sec 8. cl. 8, 9
...The Congress shall have power... (8) To promote the progress of
science and useful arts, by securing for limited times to authors and
inventors the exclusive right to their respective writings and
discoveries: (9) To constitute tribunals inferior to the Supreme Court:
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W Azzxe “Ee a2 A HEo]l A3 M ot W
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280) U.S. Const. Art. III Sec 1.

The judicial power of the United States, shall be vested in one
Supreme Court, and in such inferior courts as the Congress may
from time to time ordain and establish. The judges, both of the
supreme and inferior courts, shall hold their offices during good
behaviour, and shall, at stated times, receive for their services, a
compensation, which shall not be diminished during their continuance
in office.

281) A1, “gh=e] wiAAAIET, AjgTistn ¥sh A|50H Al2s 2009 6
681~ 710‘34 AMg, FUoAE de AR HEAR(RI37265,
2009.3. 2.)

282) @4, "0l= UAMRACl FGAHT UARIAC] &/dst wetol] oist 247, §
Z A62H N8E(EH A|683%), 2013. 97~110H
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283) YA, "UATHIA AR ?ﬂaﬂl st 2 7HR] AHEAT, oj=dHAL A2
H, 2001, 45-759; o]Rsa}, “=dl K*OVHHMI gt By 29: gt=g9] =9l
Rrojrjmat dEo KH”&%H e vlusty,” YA All2d A4S, =]
wFHEE], 2011 8=, %D FoaAiEA=e] aibA FAE A5 dHA Al
A" dJHsE /30H A235, 2014.

284) YA A 2009. 11. 26. 200831u}12 AA

285) SPAjmA 2014, 1.28. 20123181298 AKX
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2015.

287) 2008 5E 2012:d7X]19] 5AZF Alid ZgoiAfme] A0 HH FA8] S
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FARNT Fofo] e ¥ME 2R /Y EC O] AEHAY. FUTAR TS 4
Atel b7l whet RRlgoiAiEg uiAlE 4 9
of tishMe FUAART tgAIolAd AQjstt, sidde] dage7t A
UE 4% HiAY 479 3 oY ez PAS AASIE shal, vl
5 5Q0lM 79 22 9oz FUstE 59 WYADGS AR shal Qo
Eeld, 249, "FAEA A APHAI =] et A - SRR HA o] Fot
oF gAst wor, SRPAPAA LA ALEA 11-27, pp. 73~82. L4
2016\ 19 199 7NE5xd "=U FAMT Fojo] gt WE 4719
W7ol BHIEIR] = okttt M4, NABARESEALY FARA, =9
Abehs] FAstatis] B2, 2007, pp.202~207. SRR o] A= gOojo]
B A =0 dAlSS g A2 opct.

288) 45, "JARERS AEPAY] JHASy duge g, A4St

> 1l
cE

- 139 - M 2T



HEAAF o] Haie] stuzE tgFojx o1 dn. Ex9 F7
W OAAeE HEAEO A AeEd B AFugHAgo] &4
st e fEldgel A o] JAl FUHEQL FEol = Rkl gl
o Buk olygh, = FAMNAAEE S i AARAFES
S, e AMERIA FEFE = F AE FTAE 15‘}@1 <k
on, ol URF RIARARARRE ol Es|AbA

AL&HIL Yot F, S LhFAAE FAMA(discovery)©l E?JTJr

Markman hearing®. &2 £l S AH T3 di4 so] Aot

ARG A o] WAl AR Thsde] tdFstAl == e Tt
U, AMdIAGolgtal sk FEIHAHC] ATl WHHo] Hees 9
AR o A Alolegtal st AUAE A FAstE BERS WIAHE
Aol AATBAE HEANE/IQ TIAHTAC] HHoZ Fohslr]d=
A Aol REsiokeE HS AAHsk= Asirr Aok 18 ol
g el FAAA RS o o] Jrta FA3T

IddE ol¢t 22 HEs vlm WA WAl Fo3 FAZ
= zpol7h "tk w=e) APHRELE WAk AEAC i £AE
sids) Wrhrl o BdEe EASAL e ARes, B AE
4 gre] e U A¥ds HEH AZAE F5T w4
0] ARG e F&EI olsfE nlFez FES " 5 3
=5 ABAAE A& dvhe A 53] SaFolME Ve
A wide 7Hd dAke] gEo| BAE Fa e AAo AT
gy Ee UAEES dE4d F5ol tid didoezAe] a4

&Lﬁoﬂm ) 434
= 45]010]; g

gyA BHe JiHoE Ao P4 AEY oAz Aok

=% A|19¥ A|3%, 2012, pp.63-93.

_ 140 B "':l"'\-_s _'k.l_':_ .I..i



A9, Fay, e, A% S3 B YiEe St dgHom
B@37) AL oldstr] Ae Aols] WECI Lejh WAaEol
Aol BAe Bad WA Adeld B4 2AR o] BE of
ABAZE 48 Qe A9t Bk &, Aele) 2A, A FH 59
Seps mAPEE Ade & 23 Qojok MARACIA AR Hi
AAE SrEAl FHE S e A9 Bomm) SN
& o olsiztA At

RAMRA o2 AFRA ] EA9 H
ok ol 23 A BA 9 =
@A W BEA Aol aFHAT. FARG

4
E of of
mu My o r
o o
do
I
2

o
=2
o |
=
o
Lo
rg
>
>
=
o>
filo
Jo
f
ol
ol
rlr
P
o
)
=
o
»
ol
ok
v
=2
o
N
&

>
i
0
o
o?
v
rr

rlo =
1
=
L
X
ns) H
HURE=
o

L
il
:[o
f
mgh
18
@ o
N
N
;9‘
=
i-j 5
ol
AN
N
P,L
N
w32 e o
of\
ko
o

it
i
&
‘i
o
2
=2
gL_r‘

o A

Mo o>
o
o
o
LN
rlo
>
Md
N
1>
)
o, M
U {
flo
pas
o
32
v
k]
N
rlr
2

=)

289) P4, ALY, “HIAMIAA| RO =RI7Hs/do] st b
204 13 (2016), 187H.

290) 9t&A, "2AAjAHE - A A RE - AR AL - A AR AR - ghE AR B4
(1878) Wate] s . AEA WlE - Aes wE A5Y A4S 20124 12
2 109~1609.

291) YA S, MY, supra 190H.

292) supra 1919H.

- 141 - A =1



a7k ol

-

0
pal

o

71

1

ol =7k %7] wWolehs

B

Hl) A A &0

Hj el ofsf A o] o] FofA| 7| K=

7 &2H, ol o

1o 294) w2 o]

s

o
0]

F

T

—

I o] FAR = A
A71=7 =

-lo]

A
~

7F 7194 Al

S
A BAZE B

o]t} 293)
E_

_d_m ‘n__%ﬂww_ﬂ&emﬂﬂuowa ﬂmﬁ_doﬂﬁ@lwa
— XO ol KT X0 o oUW ® - P
& L SOy
¢ s H B TR ® dakx
< — [ o oF g
= O S | oo B
T Egymma.mo+fmmﬁ T® 0N
) jor ,._.EO
" g o E_ﬁﬂ%b]%% faaoue_ﬁ AT
WLLLI‘EH_ ﬁOL,_/ S ‘LIErl LA
3 o‘nx_vuw_h_._o_wﬂul@lga Wl d|mur1_
o ] ® X o . %O w9 T B
A mwﬂnEM@Mﬂ.ng% At T
o N B X X
ofr — N = o T+ e M i
- T L N
NGz @y T o= oo K ©
= atc] <) X oo I ol g B R g
S o H=N=B T R o
5 PeNEaged  ® P H s
3 r a1 Wo o = I = N ) ™ o Y o
- A_OI,UEH%AHA,_L T N ‘FHMMEEHT_UH»
0 ) —_ ~ il —oA l
B o= XD o o X e
0 XE e L A - Bt < o] X
) %%m‘w_ﬁw%dﬂwﬂmﬂ _OATMJQ
x T ETLL 20 BoE T
i mea, o BERTE S o o
) I N P A S: s - Sl -
< — g 8 X
oK WW&%W@W&%% _n,_o.oo_e,Wﬂfw
. — 0 ‘ﬂAlluﬂ..ﬂ ) <.
Pg Peroum TP FTEyag
A ® ook ol N o= PR
S N I ~E il M, o9%g
o = ﬂw@;%ﬁoiqa,ﬁA%} AR T
ﬂ_rmo JLI 1rM ,WL ;b N A X
s o op ) R <P o 9 T o
T o) Wor 8T T P ¥ P do X B oF

c UARRS A7 Alls

Mt AApE”

- O1ZAM(&EA). o= APHAIE, ol =75, 2005.
- 142 -

o @l gt ¢

1

C
& A

AL

RUEAIN

(2013), 4359H.

295) 2HE A. 7}

293) supra, 188H.
294) 9%



23 gtk A7) 7 el uiE AW YAl Fulzkel Ao
2AQ e AT Felo] BE WE A5E A2ee] B U
Aol Sgehs 19 ool A mE Fa oabe] Fold,
s 4Ae FRFAABAN AASE BE TS gl o=,
E5UA wE ASANAR B Bi R ANFA SHAL P
G A9, AN IAE FHE FTNFAABE 23 + Aok

, B3Ade] FAAROR oFoXE A$ AAI BXA
o, ddZor IRIFAADANN S BEA= B B
7= AR gt FAAAL UAALA S3=E gy AR AFe &
24e o= 2ol oidzl M@l 1oy AFE st &
AL o7k JIFEE A Asid s HAA=A By wA Ao,
FAA BN E B9 7F Bl WH ] FAHLAC Pe=A T

296) o|5te] TRIPs Sectionb Article 61°] Hil A3to| wa} E35]9 A& =9
gt FAEAZL oRRIE k.
Members shall provide for criminal procedures and penalties to be
applied at least in cases of wilful trademark counterfeiting or
copyright piracy on a commercial scale. Remedies available shall
include imprisonment and/or monetary fines sufficient to provide a
deterrent, consistently with the level of penalties applied for crimes of
a corresponding gravity. In appropriate cases, remedies available shall
also include the seizure, forfeiture and destruction of the infringing
goods and of any materials and implements the predominant use of
which has been in the commission of the offence. Members may
provide for criminal procedures and penalties to be applied in other
cases of infringement of intellectual property rights, in particular
where they are committed wilfully and on a commercial scale.: AX}3,
gaseiEe] WA - Seld Zslel oAb BeIEYM BU 1473,
2004.6,, 93p.

&

- 143 - A = TH ¢



297) Es13slol et 1AolN Esi9a2 HAR SsAshe Agstn S5y v
F o] Sx|mhAo] YHRB oA FAHA 2014, 6. 18. A3 20120H1639 T
4), o3 Ssi%a = 5 94 o] U B4 717 W] ool vt Yot
(B3R 2015, 7. 23, A1 2014614 T2).

- 144 - A =- ‘_'.]i 18T



V. 2E

Markman #4049 “ =3 S FaLdo] sl s 4lg
7b Hoe AMddle =do] it 298+ A Hall 8 534
Fol A mAATE we HYE BRANTE 72 9F5E ¥el
ZAoR ®th Igal 5 AhFdAe w4 o

HExzH AMEAE Adsts deol At Markman 29 A¥, &

TG Mol BE AFolslol, Bl sl B FEA, L3
goje] gt Aol ;e Fo AAHe B thE Tk

= giHYS AR Jd9E 17919 4 oA BHEH &
$< MAATS S gEHY do)| T I n=e] AF 27
A Fo Agke] AHHA Kb, vk WA FA AAS o
F71o= gglo] Mol RS AF 7he-d, Yk ARlo] Fofst
= MAA o] =R wEtA 8 dAY A7 wiAAERE
BAAstE WIALASS] HFdE EdiEd g a#rt wrg o
AARE ZeE B AL gloh oo vx WolA= SE5iF &
e AW Ao wiAARS ws dYE I9T F e TA=
A A= AsN7F F71stal ATk

56le) FEAst 5ol Yol Sol Selad i) AYAY B
Axpgol mis) Walol WAL Weln ks Wolx
Seol AEApete] BAL Bt Aol 9o

ANFE FASL FUA9 FASES FAHL AFsHe BAY

4
>
B
of
oft
>
_>‘i
)

298) Markman v. Westview Instruments, Inc., 517 U.S. 370, 377 (1996).
“there is no dispute that [patent] infringement cases today must be
tried to a jury.”

- 145 - M =21



(gatekeeper)®] ST FPITHE AL Ao RS ol
Qe WAL e
0. SelRAo] AeATF Had Sdo 3 WA= RE ] s
WA YAE &g So FaTAds gHE o2l 1 n
= AN NALEERT} oF FET O B
79l ZRoMe] Fzo] mEHolo Ak BaAEE s&oleks
nae] AFS ZAAALA FE] SlEke] Aisa Ao,
=3)7)%0 oj@ A4 1 dele FagR
OEE g Yo 7EE, A9%e ALsE ALAAY =
= odol ol8EE A%, ¥zt 2o Asy 5
° EM 710 AstE Y Bew vjx= Az}

*é, A e *Fﬁ’“ﬂr NEAe ddste Zo] 4o dr

el B olslsh FelMol st WENY Wdol FHR
Aol HEE AT B Aok @ HBol Ayeldn ¥ %
Atk @A), WFe 53 waA A, AAHER Foll 534S B9
L A st A2 SHUAE FUsE SR 5
AL Bustel AgRe] oJRE AL, EFaso] Yol
AZHYE wolls Bt EHAS Aeste, ST 2ol waA
oz QYo HE Aol WA 9N SHAYY BEAsl Hrh
B, SHANAIT Aol S3FY YHBAIL SHHS B
ahed A A E5, 392 S Sa4e AR A
AE A
e

io:.:

do <
SRS N )

-/

o
-
ki
%0

- 146 - A =-ThH ol



shubel Aol ti@ 244l
Aol me AeREE YW HEARE HUY 5 o

A AA 71d= =
Patent Trollo]y 53]4do] k3t 535 7|Wto g E34FS A7
st 719 e 3AHTT AAL dste AR Sl I Aol o
FolHofp E5RY HAE FHT F Juh. HFA % Patent
Troll¥ 53]/dc] mlopgk o th3k Esfo & Agstr] g
ekt A So] s gk XX O =2 Patent troll2 B+
7]%‘%"] Ao g E3E 953d BMES ol tha AP A<
-8 Bilski #H2ZHE May AAE AA Alice HEE SAF

2
i)
4

of $tth. 7y THFoA STz WHBlel ESAYAAE
of M S ol IAZR] SsAEede] IS AT =HYEE
sty Ol B35k, Patent Trolldt vl= 71gE°] &9
714l ek %‘H**fﬁii Ads dEsta e wWiAARTES

AGAA A B oeheh o], MAAES] B BHH HA

ol Mk o4, o A=l thet wiAl WA= AFFe A7 Weke
BAske] Bokth WA, FAZ Sl widA=E wMAd 7t
cre 559 frade AHSTE +F de EAMMAEE 1F

. .
- 147 - A =1



dAT. 5819 Rojsl YAHAE Fa o|FolAE B2 1o @
$BE B9 94 AN Bkl BRY HolA b $4H
A AAH TEo] Wad o7 s BTy = WA o

Z2% IMCAL oA MAAEE AT $38 & Qs AaT

Al ko z Ao oot thal Bk

WAL SHANE AAEE HT 5 e Bk ojn] A
1=]

t}. Hatch-Waxman®H 2.2 Ed& o oZEr7147

09111‘
ol
S
i
Rl
e
al
s

o4 g A
2Y 5 YEE FouM, Edlo AH WA olhd B &
EHE OF 5 YES @ Aotk o]2H Eadold Lauge
40w s WALEA AL AT 5 ode BHel AAE
Aoltk. Hy, o8t olgh g Aze gwel AW o,
B9 olstel WHWY WA AHMAS HAT A =T Bid
3 gtk ol wAAEe] BUX G HEH BE UetSol
E5ade PPN OE 5+ AE AT 2 SIHPAY =Y
5o AYE FAT 5+ At FFe 2AA A

JE3 FolnT BEW F/EEAY vEe AW Bwel ddst
Aoy QA ol FolAE AL FaF Ao B Ads =
AN Aol W7t FHHE AR FolAe Bl
ABHE QA3 avaTE P FAT 5 Ak WEEAY
AAEABE TE ARo] AW A kel wel Any glo]

299) o]y, =i WA A2gde ¥ I Agte Halo tigh dAHA 24,
Metystn EEA54E A3S 20139 99 249~282W.

300) KIMBERLY-CLARK CORPORATION. v. JOHNSON & JOHNSON., 745 F.2d
1437 (1984)

- 148 - A 21



ol RolA 1 Qe Aol BAolth. B3] A7l o4 S5l 7
B B Jled AWA B deElds 4Rdow WEEARA
Sl o3 Bo] ol2ojAolRrts ML AWSYLAE TA

A FEE TRREHAE olE dF A dig delE FAshe A9t

2E 7159 nEA4

o o8} B BV B}, oje] HjAmE of
w4

Yeh, #Aare] AR Ao w=o)E 1 Yo AgAAs} 2
B4 Qe B AL Bal, SHEANA HFAA FHHo|

97 SAE WA AEAH Hui Bedoln HEol, WAL
WAs] 9@ woﬂm} MAamAe) A4S gRddE 94

RS APIRE BASE Jhed, SAALAAT oF vF 27)
of ARlel Apgelzt ARMAES AFE BTEA A4l A €
5

ol thek AFZE sobA A A A H
of $tTh30) WIAL&Fo A o] WA A= W
A S S7keke Fde Eosta 1y o=
A A do] Agate] FEld BAS WHus ARLAA ml= 7Y
=°] AZste ABAER AAHL A= dHol 7 2 dlel 3l
i 2o A=, 5sladelAe miAAs G FF AA R
W3ty 5ol Wt we} gEEE 4" A7 gl &
B =T A vkl o), widAde dAE g EAHA

2

301) Neil Vidmar, “Foreword: The Common Law Jury,” 62:2 Law &
Contemp. Probs., 1-2, Spring 1999.

-
- 149 - -"]H_E —= ]



o 79l o

SES T EER
AN Bake] A

A= WAL vl Wel v

- =
- =

i, w40l =

A4l BhE 9A%

E
=

24 ghnel

ARgEol

Z7h FEHE

ANA

3 AFAE

guzetel 7 BAAE

o
-

- 150 -



2ME A 7bE, ©]A2(%7), "R AMAE, U FER

2005
AR, Tr=EsAs 251, Atz 2, 2012
Az, TESY F8 1, 21, 294 2010
A, TE3H1, AL 2015
HsA, M= 5381, HEAL 2011
53514, MN20149% A2A4EE A Z2AH, 5353, 2014.12

(20159 = A2 A4t Ae|zAH , 5314, 2015.12

WA, “Hl A=71) HEE o= AW AU alddE == 241
AR, 2013

FTEE, BT ARs AT F v wAdY s Ui

AT, 9 A15d A3E, 2014

“23d 3 Apple® Al tig AAH, EHA g

ZAAEA 1=, vl AP 19(4), 2012.11

, CEAALE - AF LA - AZASGE - ARG - 7
= AAPH FAGERE) Wste] AYH - dFH 6w
AMetea 2 A5 A4z, 201212

L "EFESY AEA - ITCY wAEE dErtsAd A
2 33}, Jeusty £ A543 A4E, 2014.4

<l “EFaAN FH 78 = B3 237, #87]

=
of
Sa

1z
[N
1

>
e
AN

- 151 - M=2T



AT A203 A2E, 2014

FAG, “RIARIAAI =S E{47bs Ao ik B 1
2, WA AE A204 13, 2016

Had A AgE 2 O Algke §gled g
AHA B4, A&disty #2 A544d A3s 2013.9

1= MAESHY] MAWE 24 2 vt vA&
POl #3 AT, 5 AFEIA, 2012

E8dg Y &5 A3E AT A= AL A, 59
4, 2012

“ml=e] MAMAAI =] B3 AT, WAALE 16(1),
517-551.

‘vl AARRAS] A RIAREAS] At Wt
e 247, Hx Ae2d A8 Fd A683%, 2013
“F= EHAY] AFr, AAANAT A7H A4T,
2012.12

d

, A, wl= AAAE", =7Ee 713 es] Alsd 1%,

)
ol
|
c
wn
3
Q
)
0]
o]
=]
=
@]
o
@]
=
=

Act of 2007 and Beyond”, AlA|I'Y #| A 7-X 314, 2008
“wlEf Aol A LA ERY, A 2B T A4

HOEFE JYuY Ade] AHH A, A2 A

“Raagel gloAel oldst MEFo o #E A, A

o
AR
Sustm Wt A307 A343, 1989

- 152 - -"]H_E 'kl:' |



T3, "I FAATH JNAQEe] Ak wiA Y HAE S Y&
g AR, FAAAAT A994, 2014
3. Y EH

<E=E>

Allison R. John & Lemley A. Mark, “Empirical Evidence on
the Validity of Litigated Patents”, 26 AIPLA Q.. 185
(1998)

Bajwa Sanjeev, Apple v. Samsung: Is it time to Change our
Patent Trial System?, 27 Pac. McGeorge Global Bus. &
Dev.L.J. 77 (2014)

Bornstein H. Brian, Civil Juries and Civil Justice, Psychological
& Legal Perspectives (Springer, 2008).

Coggio D. Brian, DeMasi Timothy E. “The Right to a Jury
Trial in Actions for Patent Infringement and Suits for
Declaratory  Judgement”, 13 Fordham Intellectual
Property, Media and Entertainment Law Journal, no.l,
205 (2004)

Damaska Mirjan, Evidence Law Adrift, Yale University Press,
(1997)

Darrow ], Jonathan, THE NEGLECTED DIMENSION OF
PATENT LAW’'SPHOSITA  STANDARD, Harvard
Journal of Law &Technology Volume 23, Number 1,
227, 235 (Fall 2009)

Davis Ryan, “USPTO Examples Show What Passes Muster

- 153 - M =TH &



Under Alice”, LAW 360(Jan. 27. 2015)

Dreyfuss Cooper Rochelle, “The Federal Circuit: A Case Study
in Specialized Courts”, 64 N.Y.U.L. Rev. 1 (1989)

Dunner R. Donald & Jakes ]J. Michael, “The Equitable Doctrine
of Equivalents”, Journal of the Patent & Trademark
Office Society, 857 (1993)

Durie ]. Daralyn & Lemley A. Mark, “A Structured Approach
to Calculating Reasonable Royalties”, 14 Lewis &
Clark L. Rev. 627 (2010)

Goldman L. Michael & Choi Y. Alice, “New Optional Inter
Partes Reexamination Procedure and Its Strategic Use”,
28 AIPLA Q. J. 307 (2000)

Gitter Donna M., Should the United States Designate Specialist
Panel Trial Judges? An Empirical Analysis of H>R.
628 in Light of the English Experience and The Work
of Professor Moore, 10 COLUM. SCI. & TECH.L.REV.
169 (2009)

Hans P. Valerie & Vidmar Neil, Judging the Jury, Perseus
Publishing (1986)

Janicke M. Paul & Ren LiLan, “Who Wins Patent Infringement
Cases?”, 34 AIPLA.J. 1 (2006)

Janicke M. Paul, On the Causes of Unpredictability of Federal
Circuit Decisions in Patent Cases, 3 Nw. J. Tech. &
Intell. Prop. 1 (2005)

Kassin M. Saul & Wrightsman S. Lawrence, The American Jury
on Trial Psychological Perspectives (Taylor & Francis,

1988)

+ 7 5 11
- 154 - ."\-\."E - ;'_'.I :;



Johnson Joel C. “Lay Jurors in Patent Litigation: Reviving the
Active, Inquisitorial Model for Juror Participation, 5
Minn. Intee. Prop. REV. 339 (2004)

Leibold Gregory D. “In Juries We Do Not Trust: Appellate
Review of Patent-Infringement Litigation”, University of
Colorado Law Review 67, 623 (Summer, 1996)

Lemley Mark A. “WHY DO JURIES DECIDE IF PATENTS
ARE VALID?”, 99 Va. L. Rev. 1673 (2013)

Michel Paul R. “The Court of Appeals for the Federal Circuit
Must Evolve to Meet the Challenges Ahead”,
American University Law Review 48, no.6 (August,
1999): 1177-1203

Millon, Juries, Judges and Democracy, Law and Social Inquiry,
American Bat Foundation, 135 (1993)

Moore A. Kimberly, Holbrook R. Timothy, & Murphy F. John,
“Patent Litigation and Strategy” 643 (4th ed. 2013)

Millon, Juries, Judges and Democracy, Law and Social Inquiry,
American Bat Foundation, 135 (1993)

Moore A. Kimberly, Holbrook R. Timothy, & Murphy F. John,
“Patent Litigation and Strategy” 643 (4th ed. 2013)

Moore Kimberly A. “Are District Court Judges Equipped to
Resolve Patent Cases?”, 15 Harvard Journal of Law &
Technology, no.1, 2 (Fall, 2001)

Moore Kimberly A. “Empirical Statistical Willful Patent
Infringement”, Fed. Circuit Bar Journal 14, 227 (2004)

Moore Kimberly A. “Judges, Juries, and Patent Cases - An
Empirical Peek Inside the Black Box”, Michigan Law

T Fat | ";
- 155 - H=T1TH 2!



Review 99, 365 (November, 2000)

Moore Kimberly A. “Jury Demands: Who's Asking?, 17
Berkerley Tech. L.J. 847 (2002)

Orloff Neil, “Framework for Evaluating the
Preponderance-Of-The-Evidence Standard”, 131 U. Pa.
L. Rev. 1159 (1982)

Pooley James & Huang Vicki, “Multi-National Patent Litigation:
Management of Discovery and Settlement Issues and
the Role of the Judiciary”, 22 Fordham Intell. Prop.
Media & Ent. L]. 45 (2011)

Signore Philippe, “On the Role of Juries in Patent Litigation,”
Journal of the Patent and Trademark Office Society,
Nov, 2001, Vol.83(11), p.791-829.

Spencer A. Benjamin, “The Restrictive Ethos in Civil
Procedure”, George Washington Law Review, 354
(February 2010)

Sullivan Gail, “PTAB Eviscerates Enplas LCD Patent On AIA
Review”, Los Angeles (September, 2015)

Sutton Rita, “A More Rational Approach to Complex Civil
Litigation in the Federal Courts: The Special Jury”,
Article. 19, Vol. 1990 University of Chicago Legal
Forum. 575 (1990)

Tindell Amy, Toward a More Reliable Fact-Finder In Patent
Litigation, 13 Intellectual Property L. Rev. 309 (2009)

<7]E}>
2015 Patent litigation study(PwC).

T Fat | ";
- 156 - H=T1TH 2!



Ex Parte Reexamination Filing Data (Sep. 30. 2014)

Kaven and Zeisel, The American Jury (1966)

KSR and the BPAI: Analysis of Appeals for May, 2007, Peter
Zura’'s 271 Patent Blog,

Manual of Federal Practice 5th ed., Procedures Connected with
Jury Trials, ‘7.19, 347.

Patent Cases Pilot Program, Pub. L. No. 111-349, Stat. 3674

(2011).

The Federal Bar Association, Model Patent Jury
Instructions(2014)

4. FH J

Alan Organ Co. v. Kimball International, Inc., 839 F.2d 1556, 5
USPQ2d 1769(Fed. Cir. 1988).

Alice Corp. Pty. v. CLS Bank Int'l, 134 S.Ct. 2347 (2014).

American Airlines, Inc., v. Lockwood., 116 S.Ct. 29.

Angel Industries, Inc. v. Lockformer Company, 96 F.3d. 1398
(Fed. Cir. 1996).

Apple, Inc. v. Samsung Elec. Co., Ltd.,, No. 12-1105 (Fed. Cir.
2012).

Arkwright v. Nightingale, Dav. Pat. Cas. 37 (C.P. 1785).

Atlas Powder Co. v. EIl.DuPont de Nemours & Co., 750 F.2d
1569, 1574, 224 USPQ 409 (Fed. Cir. 1985).

B.Braun Med., Inc. v. Abbott Labs., 124 F.3d 1419 (Fed. Cir.
1997).

Bard Peripheral Vascular, Inc. v. W.L. Gore & Assocs., 682

1 &
- 157 - N =



F.3d 1003 (Fed. Cir. 2012).

Bischoff v. Wethered, 76 U.S. 9 Wall. 812 (1869).

Blonder-Tongue Laboratories, Inc. v. University of Illinois
Foundation., 402 U.S. 313 (1971).

Bovill v. Moore, Dav. Pat. Cas. 361, 399, 404(C.P. 1816).

Brooktree Corp. v. Advanced Micro Devices, Inc., 977 F.2d
1555, 24 USPQ2d 1401 (Fed. Cir. 1992)

Cardinal Chem. Co. v. Morton Int’l, Inc., 508 U.S. 83 (1993).

Celeritas Techs. v. Rockwell Int'l Corp., 150 F.3d 1354, 1361,
47 USPQ2d 1516 (Fed. Cir. 1998).

Charles Greiner & Co. v. Mari- Med Manufacturing, Inc., 962
F.2d 1031, 22 USPQ2d 1526 (Fed. Cir. 1992).

Chauffeurs Local No. 391 v. Terry, 494 U.S. 558 (1990).

Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229, 59 S.Ct.
206 (1938).

Curtis v. Loether, 415 U.S. 189 (1974).

Datamize, LLC v. Plumtree Software, Inc., 417 F.3d 1342, 75
USPQ2d 1801 (Fed. Cir. 2005).

Doc 1893 Final Jury Instruction, United States District Court,
Northern District of California, San Jose Division (August
21, 2012)

EILDu Pont de Nemours & Co. v. Berkley & Co., 620 F.2d
1247, 205 USPQ 1 (8th Cir. 1980).

Feltner v. Columbia Pictures Television, Inc. 523 U.S. 340
(1998).

Festo Corp. v. Shoketsu Kogyo Kabushiki Co., 234 F.3d 558,
56 USPQ2d 1865, (Fed. Cir. 2000)(en banc).

+ 7 5 11 ]
- 158 - M - ;'.-'l_ :; [a]



General Mills, Inc. v. Hunt-Wesson, Inc., 103 F.3d 978, 41
USPQ2d 1440 (Fed. Cir. 1997).

Graham v. John Deer Co., 383 US. 1,17,86 S.Ct.684(1996).

Granfinanciera, S.A. v. Nordberg, 492 U.S. 33 (1989).

Graver Tank & Manufacturing Co. v. Linde Air Products Co.,
339 US. 605, 85 USPQ 328 (1950).

Great Northern Corp. v. Henry Molded Products, Inc., 192 F3d
1362, 52 USPQ2d 1303 (Fed. Cir. 1996).

Hilton Davis Chemical Co. v. Warner-Jenkinson Co., Inc., 62
F.3d 1512 USPQ2d 1641 (Fed. Cir. 1995)(en banc), rev’'d
& remanded for further proceedings consistent with this
opinion, 520 U.S. 17, 41 USPQ2d 1865 (1997).

Hodosh v. Block Drug Co., Inc, 786 F.2d 1136 (Fed. Cir.
1986))

Hugh Aircraft Co. v. United States., 717 F.2d 1351, 219 USPQ
473 (Fed. Cir. 1983).

Hupp v. Siroflex of America, Inc. 122 F.3d 1456, 43 USPQ2d
1887 (Fed. Cir. 1997).

In re Baxter Int’l, Inc., 678 F.3d 1357, 1364-65 (Fed. Cir. 2012).

In re Denubuczak, 175 F.3d 994, 1000, 50 USPQ2d 1614, 1617
(Fed. Cir. 1999).

In re Japanese Electronic Products Antitrust Litigation, 631
F.2d 1069 (1980).

In re Lockwood., 50 F.3d 966 (Fed. Cir. 1995).

In re Seagate Technology, 497 F.3d 1360 (Fed. Cir. 2007).

In re Tech. Licensing Corp., 423 F.3d, 257 F.3d.

In re U.S. Financial Securities Litigation, 609 F.2d 411 (1979).

% " |
- 159 - "J“"i 21 I



International Visual Corp. v. Crown Metal Manufacturing Co.,
Inc., 991 F.2d 768, 26 USPQ 1588 (Fed. Cir. 1993).

K-2 Corp v. Salomon S.A. 191 F.3d 1356, 1369, 52 USPQ2d
1001 (Fed. Cir. 1999).

Kappos v. Hyatt, 132 S.Ct. 1690 (2012).

Laitram Corp. v. NEC Corp., 81 F.3d 1566, 38 USPQ2d 1551
(Fed. Cir. 1996).

LaserDynamics v. Quanta Computer, Inc.,, Case No. 2011-1440,
2011-1470(Aug. 30. 2012).

Lockwood v. American Airlines, Inc.,, 107 F.3d 1565 (Fed. Cir.
1997.).

Machine Co. v. Murphy, 97 U.S. 120, 125, 24L. Ed. 935(1878).

Markman v. Westview Instrument, Inc., 517 U.S. 370 (1996).

Markman v. Westview Instrument, Inc., 52F.3d 967, 1010,
34USPQ2d 1321 (Fed. Cir. 1995)(en banc), aff'd, 517 U.S.
370, 38 USPQ2d 1461 (1996).

Markman v. Westview Instruments, Inc., 517 US. 370
(1996)(Markman II ).

Markman v. Westview Instruments, Inc.,, 53 F.3d 967 (Fed. Cir.
1995)(Markman I ).

Microsoft Corp. v. i4i Limited Partnership., 131 S. Ct.

Miller v. Fenton, 474 U.S. 104 (1985).

Minnesota Minning & Manufacturing Co. v. Johnson
Orthopaedics, Inc., 976 F.2d 1599 (Fed. Cir. 1992).

Mitsubishi Electric Corp. v. Ampex Corp., 190 F.3d 1300, 51
USsPQ2d 1910, (Fed. Cir. 1999).

National Presto Industries, Inc. v. West Band Co. 76 F.3d

31 S Tl 1
- 160 - A1 =S 1H 2



1185, 1192, 37 USPQ2d 1685 (Fed. Cir. 1996).

Ninestar Technology Co. v. ITC, 667 F3d 1373, 1384(Fed. Cir.
2012.)

Oaklev, Inc. v. Int'l Tropic-Cal, Inc., 923 F.2d 167, 169(Fed.
Cir. 1991).

Oiness v. Walgreen Co., 88 F.3d 1025, 1029, 39 USPQ2d 1304
(Fed. Cir. 1996).

Patton v. United States, 281 U.S 276 (1930).

Perkin-Elmer Corp. v. Computervision Corp., 732 F.2d 888, 221
USPQ 669 (Fed. Cir.), cert. denied, 469 U.S. 857 (1984).

Pullman-Standard v. Swint, 456 U.S. 273 (1982).

Ralston Purina Company, Appellee, v. Far-mar-co, Inc.,
Appellant, 772 F.2d 1570 (Fed. Cir. 1985).

Rite-Hite corp. v. Kelley Co., Inc., 56 F.3d 1538, 35 USPQ2d
1065 (Fed. Cir. 1995)(en banc).

Ross v. Bernhard, 396 U.S. 531 (1970).

Smithkline Diagnostic, Inc. v. Helena Laboratories Corp., 926
F.2d 1161, 17 USPQ2d 1922 (Fed, Cir. 1991).

Sparf and Hansen v. United States, 156 U.S. 51, 101 (1895).

Spectra-Physics, Inc. v. Coherent, Inc., 827 F.2d 1524 USPQ2d
1737 (Fed. Cir. 1987).

SRI v. Matsushita Electronic Corp., 775 F.2d 1107, 1125, 227
USPQ 577 (Fed. Cir. 1985).

Structural Rubber Products Co. v. Park Rubber Co., 749 F.2d
707, 719-720, 223, USPQ 1264 (Fed. Cir. 1984).

Thomson, S.A. v. Quixote Corp., 166 F.3d 1172, 49 USPQ2d
1172 (Fed. Cir. 1999).

T Fat |
- 161 - M =T1TH



Tucker v. Spalding, 13 Wall. 453(1872).

Tucker v. Spalding, 80 U.S. 13 Wall. 453 (1871).

Tull v. United States, 481 U.S. 412 (1987).

Turner v. Winter, 1 RR. 602,99 Eng. Rep. 1274 (K. B. 1787).

Valmont Industries, Inc. v. Reinke Manufacturing Co., 983 F.2d
1039, 25 USPQ2d 1451 (Fed. Cir. 1993).

Wang Laboratories, Inc. v. Mitsubishi Electronics America, Inc.,
103 F.3d 1571, 41USPQ2d 1263(Fed. Cir. 1997), cert.
denied. 118 S. Ct. 69(1997).

Wang Laboratories, Inc. v. Toshiba Corp., 993 F.2d 858,866,26
USPQ2d 1767 (Fed. Cir. 1993).

Warner-Jenkinson Co. v. Hilton Davis Chem. co., 520 U.S. 17,
38, 41 USPQ2d 1865 (1997).

Winans v. Denmead, 56 U.S. 15 How. 330 (1853)

Winner International Royalty Corp. v. Wang. 202, F.3d 1340,
53 USPQ2d 1580 (Fed. Cir. 2000).

Zenith Radio Corp. v. Matsushita Electronic Industrial Corp.
478 F. Supp. 889 (1979).

YA YHE Y 2007.1.23. A3 2001718410682 HA.

AFAHY 2014, 6. 18. A1 2012311639 A2

FAE Y 2015, 7. 230 Ao 2014614 A,

- 162 - M =TH &



Abstract
Consideration on Jury Trial in Patent litigation

RHEE TAE WON
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Seoul National University

Recent legal headlines have sensational case of patent
litigations between global IT enterprises resulting with running
into astronomical figures at damages. And the most prominent
thing is that the great amount of damages are coming from jury
verdicts not from bench trial.

Many countries use specialized tribunals to decide patent
infringement disputes. As an only one country who maintain jury
trial system at patent disputes, would the U.S. trial courts be
better served by doing away with juries as the fact-finger in
patent infringement cases? Lots of practitioners and commentators
pointed out that the comments by the jurors and the
inconsistencies in the verdict illustrate the flaws in the current
patent litigation system. Especially some of decisions from jury
trials are inconsistent with the U.S. patent trial system as well as
with the decisions in the other country’s jurisdictions.

Finding infringement and patent validity is the key issue of
patent litigation. The question of law is on the judge, but the
question of fact is on the jury. Both of the judge and the jury
are not technological experts. While the judge is a law-expert, the

jury is a gathering of non-experts at all. It is a contradiction
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which is starting points of controversy to be side either on the
judge or the jury as a decision maker.

Focusing on patent validity this thesis looks into bifurcation
between the roles of the application of law and the fact-finding.
Along the series of cases which have been made in the district
courts and the Appeal Court, there is no decisive case to draw a
clear line between the roles of the judge and the jury. It is not
considerable the right to the jury trial to be a concrete and
historical right based on the U.S constitution. However, you may
also find the present court system and constitutional consensus
respect the jury trial system. At this moment, it is imperative to
observe whether the balance

In confirming a strong claim has been recognized valid and
determining a weak claim invalid, the first priority should not be
who will decide the validity of patent but, the consistency of
decision and the stability of rights.

To enforce invalid patent and keep consistency in patent
dispute, it is necessary to make multiple use of administrative
process as well as judicial process. And improvement of jury trial
process in precise and uncomplicated direction. Most of all, there
must be a consideration that intellectual property apply to
enhance interests and wealth of public as well as the inventor

and practicing entity.

Keywords : patent validity, patent infringement, jury trial, bench
trial, fact-finding, question of law, question of fact.
Student Number : 2014-22809
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