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13) Amendment I (®]== $£=A3HH A|1x) Congress shall make no law
respecting an establishment of religion, or prohibiting the free
exercise thereof;, or abridging the freedom of speech, or of the
press; or the right of the people peaceably to assemble, and to
petition the government for a redress of grievances.

14) Folsom v. Marsh, 9 F. Cas. 342 (C.C.D. Mass. 1841)
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15) 17 U.S. Code § 107 — Limitations on exclusive rights: Fair use
Notwithstanding the provisions of sections 106 and 106A, the fair
use of a copyrighted work, including such use by reproduction in
copies or phonorecords or by any other means specified by that
section, for purposes such as criticism, comment, news reporting,
teaching (including multiple copies for classroom use), scholarship,
or research, is not an infringement of copyright. In determining
whether the use made of a work in any particular case is a fair use
the factors to be considered shall include— (1) the purpose and
character of the use, including whether such use is of a commercial
nature or is for nonprofit educational purposes; (2) the nature of the
copyrighted work; (3) the amount and substantiality of the portion
used in relation to the copyrighted work as a whole; and (4) the
effect of the use upon the potential market for or value of the
copyrighted work. The fact that a work is unpublished shall not
itself bar a finding of fair use if such finding is made upon
consideration of all the above factors.

16) Lee Ann W. Lockridge, "The Myth of Copyright’ s Fair Use
Doctrine as a Protector of Free Speech; , Santa Clara Computer &
High Tech. Law Journal, Vol. 24, 2007, pp. 94~95.

12 -
(



A WA 87l o]&Y FA3 AR YA (commercial)]1#], H
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o b B 54 h A~ = T %oﬂ
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i
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9
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Los Angeles News Service AF74,21) Nunez AF4,22) Calkins A}

17) http://copyright.gov/fair—use/more—info.html, 2015.06.

18) Robert C. Lind, Copyright Law(3rd ed.), Carolina Academic Press,
2006, p. 198—208.

19) Roy Export Co. Establishment etc. v. Columbia Broadcasting
System, Inc. 503 F. Supp. 1137, 1146—47 (S.D.N.Y. 1980)

20) Campbell v. Acuff—Rose Music, 510 U.S. 569, 584 (1994)

21) Los Angeles News Service v. CBS Broadcasting, Inc., 305 F.3d
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Mo wAe AEA o2 AR W7k o gle Age nal

924, 939 (9th Cir. 2002)

22) Nunez v. Caribbean International News Corp., 235 F.3d 18, 23 (1st
Cir. 2000)

23) Calkins v. Playboy Enterprises International, Inc., 561 F. Supp. 2d
1136, 1141—-42 (E.D. Cal. 2008)

24) Lennon v. Premise Media Corp., 556 F. Supp. 2d 310, 322-34
(S.D.N.Y., 2008)

25) #H=zA, A AAH A3Lx23(AZ=2 FAI o)) wel +A
o] &g k3 w WA £ Q= EAAH gt nEI} AR AlA,
FAZAZAA, 993%, A ZAL D3], 2012, 80%.

26) Campbell v. Acuff—Rose Music, 510 U.S. 569, 579 (1994)
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E(factual works)e] AFAS AAE sl= &, AHA, GAFS Ao = &)

29) Agence France—Presse v. Morel, U.S. District Court for the
Southern District f New York, No. 10—-02730.(2014), Nufez V.
Caribbean International News, Corp., 235 F.3d 18 (1st Cir. 2000),
Katz v. Chevaldina, 2014 WL 2815496 (S.D. Fla. June 17, 2014),
North Jersey Media Group Inc. v. Pirro, 2015 WL 542258 (S.D.N.Y.
Feb 10, 2015)

30) Los Angeles News Service v. KCAL-TV Channel 9, 108 F.3d
1119(1997), Los Angeles News Service v. Tullo, 973 F.2d
791(1992), Los Angeles News Service v. Reuters Television
International, Inc., 149 F.3d 987 (9th Cir. 1998)

31) Los Angeles News Service Robert Tur v. CBS Broadcasting, Inc.
Courtroom Television Network, 305 F.3d 924 (9th Cir. 2002)

32) &= AZFAY A7E ASZelA ALY Ao EHI AAIRE F T
3 Q= AHE 2 = o] digk WHte] AR =t
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9] o]% ¥ (idea—expression dichotomy)el] L7 3}= o] o]&L wu
# Baker v. Selden, 101 U.S. 99334 <] AY¥E] 2lA = o]
=AY A102x(b)3vel] HEstEe] vk 2yt Hex of
Hojel xdo] TEEThE A0S ARt Qlvh. 23y Folo]
o] HAAE 88k A2 Wi o HR EA 0| t}36)

zk B A=Y A AFEL] Aol o}
o] ot} o APAI ATl sl F3
A=, }71‘_ e A, 22 9 HYE5E
olgl= 8715 FF3HA Ho Az
NAE REARAOY TV H=

A
e

33) Baker v. Selden A} (101 U.S.99 1880)

34) wl= AAEY A102x(b) “AAHL Roe= ZAA] AXE it A
02, ARzl oudt ez BAF AR, oA, FAISIE] 7 Thell, o
gk ofoltjo], Azl #A, AA, s, #d, e, dAedE ALHA of
Y&t} (§ 102 Subject matter of copyright: In general (b) In no case
does copyright protection for an original work of authorship extend
to any idea, procedure, process, system, method of operation,
concept, principle, or discovery, regardless of the form in which it is
described, explained, illustrated, or embodied in such work.)

35) ‘Azl Rt v AL A, e H A & A Sl o3t
o FA|Hoz oo T3 %}Eﬁﬂ 4?54_?‘“‘01?‘1, EHE = WS
% ofelgely} o]E o A " A I AATE ofr) (i
1993.6.8. 4132 93¢}3073, 3080%42)

36) ®|=2] Learned Hand A= L 7% ololrole} 39 AAAE 1L
Ao Fehedm, o FTE I AL sk F Aol sgidh

37) Time Inc. v. Bernard Geis Associates, 293 F. Supp. 130 (S.D.N.Y.
1968)
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39) 3 AFAFE http://www.mcst.go.kr/web/s_policy/copyright/netizen

/netizen02.jsp
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1. AFP v. Morel A}7145)
ESE Al Fit olg, FAlE oY (FEAMEY, 2014)

7). A

20109 1€ 129 =ZElaix AR =7 thy el 2 &ll(Daniel Morel)2
ofolg] thA| o] MAF F 2A7% AA] ok A A AHAle] E 9
(Twipic)& &3 AA I3 A= G2 ARESE EHEC 3L 9]
AHAE2 Lisandro Sueroghi= E$E o] &A}e]] &3l Fdo g tfr] A
A=t ZH A FAEAA AFP(Agence France—Presse)= 3%
AAES Suerod ELE AAA AR o] 15 AZRAAR
slo] wl=2] olw|A] AE Ate]|EQl AlE]o]w] 2] (Getty Image)Alell
st om o]F st AMAE AR EAE (Washington Post), CNN
& E3he] vz ohgdal 20109 19 139 AFPE AbAle] Az

—|—‘

A

A

kel

ofx
oft

44) Los Angeles News Service Robert Tur v. CBS Broadcasting, Inc.
Courtroom Television Network, 305 F.3d 924 (9th Cir. 2002),
Nufiez v. Caribbean International News, Corp., 235 F.3d 18 (1st Cir.
2000)

45)Agence France—Presse v. Morel, U.S.District Court for the Southern
District f New York, No. 10—02730. (2014)
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4 EA(caption)& sl AHAle] AFAA] 3 mEl=z HASAH
20109 14 149 AFP= 9] deqlezfe g AAlse] AA
AT W2 F oAl AASE Ak delgElo] 2z R AAskgle
AletolulAlabell EASkgle}. vl 2l 12 AR
&3 A&k AFelm A Akl FeE g CNN,
CBS, ABC, JAREAE 52 F& ARgel] dsl BAg= AFs=
st iyl mals) golE o AFPE £5E AR, 201349 1
4 v HleM e AfdE ke ez dAde
a5 Pged, 2 olit 92 ESE ARAE tydd 2] ARl
= &

%i | 237 wEe AFPE: M—% A5

ol )
%ﬂ% i*ls}xl A 4 & ﬂl*l‘& EH B o] @Al A ik FAgs)
Tk Morele] ApAle] Fok Algol| wjste] AFPel| #A1E Al7|skAt
AFPE Morels AdZ AR A7t ofdels Z21& Falslr] 93
201099 & F¥ AHYd 25 A7I8FglaL, Morel o]l s
25 A7kl )46)

a7

uoHsle] o

AFP= ES|H 9] o] & <fxke] ESJEe] o
o] 8% ¢ =S L3 A TGl
#A} William H. Pauley HI& o]& #3314 A

E
Aol A et FES (retweet) 7S 383 1S ¥ APRS APAHL R

96) Joseph, [Photographer wins $1.2 million from companies that took
pictures off Twitter; , REUTERS, 2013.11.22. (http://www.reuters.
com/article/2013/11/22/us—media—copyright—twitter —idUSBRE9AL16
F20131122)
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3. Los Angeles News Service v. KCAL—TV Channel 9 A}F747)
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o) SolA Bt A
.59 webd g 2

(2) A%< 44

HA2 A2d AR AMLA Azgo] de| wEsojof & Hg
g gAY M9 o]y 3t UdAES Harper & Row v. Nation %
724560 Egh3k djF-Fo] geo] & ==y v} s AREe] FuE

AR ARl mE, FA ol el felshl Agathn AeksehsT)

- = LuA :_]_'
o sistAl= ARt slav) o] &3 o] T AE F P T
gt 7HAE AYe FEelstn Bodth ML dAA AREL] F B
5 ol &3dEE Y FHo] AFEe] T3 FE T ¥
Aolge] S dS 4 glvky HAF wl Jrtse) wekA A AR &

55) See, e.g., id. at 434 n. 15, 104 S.Ct. at 784 n. 15 "anyone who
willfully infringes the copyright to reproduce a motion picture for
purposes of commercial advantage or private financial gain is subject
to substantial criminal penalties"

56) Harper & Row, 471 U.S. at 563, 105 S.Ct. at 2232.

57) Id., at 798.

58) See Harper & Row, 471 U.S. at 564—65, 105 S.Ct. at 2232-33
(while words quoted by copyright infringers were "an insubstantial
portion" of President Ford's unpublished memoirs, they were the
"heart of the book" in that they were among the most "interesting,"
"moving" and "powerful" passages)

38 -



1 FRolgel Eelshl Agaetn Fecso)
(4) FAA Al A wAE

fersts o Fesjtin AAR

5. Los Angeles News Service v. Reuters AF7Z61)

7018 ok (1998)

A2 Qg Tkold, 3
24X
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(A 24X, Fag:

b AR
3 Los Angeles News ServiceAls 752712 9= 8|y et 2
Yo s F3hste] o 3|abel o] &A1k AAste] Ao zn ol
A= 3Aeh 199249 449 LAZS DA (3= A7|E €l Florence
722} Normandie HZE &3 A 2= dY(Reginald Denny)
o e} A 3 EYeA Bt Qe HAE #ZJsigld. s Y

59) Ibid.
60) Id., at 798—799.
61) Los Angeles News Service v. Reuters Television International Inc.,

149 F.3d 987 (9th Cir. 1998)

39 y



225 NBC(National Broadcasting Company)ell Svljgl= o] 87
k2 A, wEbA 2 AAES NBCAHY AMhisAF KCOPo =
2E A Tl &7 o YAl HAok Aol A=Y AFdd
SAloF A2 A7t deE& NBC7F 528kt

I Reutersv w2EAARIH 259 AFALERRE wiE] A
T BuA ARES AT 9tk Jus JnEHE o]LF
S vre z}9l NBC(National Broadcasting Company)<] ®B]t] £ € o]
== 53t 1 55 3|dSelA Wikl NBC7F €
= Fdlo] &7 o]F8 AlFAtelA WEE uf, FTAld o] &+
89] VisnewsAtollAl A$=E9, Zole]et NBC, BBC WEAE9
Fa-FARARL Visnewss NBC w“r*«l ]l’/]C’Eﬂ 1< }i£ ‘1}—01/‘1

o

Abell A 222 /‘}%% Agska lgleh Aie 2olH ¢ Visnews?| ©]

HEe AW AFAEY AL07T2E ALt AzEe AMLA A
FAolgl ekl ALH A s AzE Frke] &2 yw A Al
8 71e] EeE3HA] Aggtty #dslgith. KCAL-TV Channel 9 AR
I rA 2, Y-S w& BES JsEveE ARE o8 A

pE xS A=l o)l AiA HA] dgln I o

|4
v
N
e
)
2
o
B
82
32,
v
=
ok
g
3
i)
K
N
2
.
i
]
1%
>
)
oﬂ tlo ol

40 y



‘.mmo

ol

ol
,M-o
i

oA ALstgla, o o

slel e dEAs

= HA

=}
=

g gl MYANAES FAolge

o
=

ol Aut, MzE ALE

S
)

A
< &5l

of Algsligtr] wiEell A

EEEER

ool &

3]

o el o

Aol gl frelshl 4

2] A& VisnewsZ}F HARSIG L, ol mliE A

=]
-

o
h

3wk} W zolEs} A% AR ofF A

g olgstgtn sheehe, A%

ny

p——

41



3%

L=
.

(4) ZAA A7l w|A]

e wE Qusk A4E Ao A

Ak, QAT FAA A7

s+
=

a

Mo

o

A AN o)

o), RarelAlA Fi3kA

sl = 7] diEeolot. meba o] 87lo] FAolgol &2

B4 Ao

uze)

0

e

Zranw ®) e e <
. Mo 7om o) o o <
¥ xxe=m®T® | O| O o <
O — —

A T oF T BT | o o <
. Mo 7om <4 [ dx AT R
oS BV Ko of > e e P
OL = of ~5

X 0 (@) > > >
N Mo 7m o O O o
0 <RV o < o o
0

d Mo @) @) @) o
_ Mo fom o— o< o <
oy B’ o @) O <
O

d = RO X < < o <

o =) = =
w31 F %%
5 N > ®
<
—~ ©
T 6 m = .
,mﬂ n h_o*o N QO ) &)
—lo a2 >
Z e Tl N5 =
< M| 3 © O © o —
D O|Z O Z X O Z.
[QN] (@) < Lo
_.i (@] (@) — —
5 S S o o
[a\] (@] (@] (Q\]
— AN
[ o0 — —

........

42



AL 2 HAo] diTe] AxAde LFAT7] Aske Aol
o] ‘o]&9 EAu AA Q7Ao] FAo|L kel IMAle] =}l g
ole sFslr] A= A= )& EI Aol WIAIAIL 2
vl ®A HEA o] AT s Ees] fee ARES
dAst= 2ol ozt mdI ov|E wiyplA FrHHoR AEd A
clallopss) el WA o o] &St TAlol WA HAo w7t
A AAREE o] g6DsHA =W HPFAEL Ho Az btz dA%
Fo] FSP ANRES T BA0E olgHn A B
spodl RS dAskA edhe uE dEskn el 4
asjo] TAolgol Felshl e 3
& Zolet sdvky, Awe ALES o]
(transformative purpose)°] §lojA] FAo|&o=
AT A6 GolAl, TAol Loz gekes] aA
spA of sk BAYel WA B o] U4
ome] A,

R

oft

7. Los Angeles News Service v. CBS A}A67)

Fr2aAn]2ake] A Fot o] g FA o] golr} (2002)

7h. AR

63) Campbell v. Acuff—Rose Music, 510 U.S. 569 (1994), para, 579.

64) Leval, Pierre N., “Toward a Fair Use Standard” , Harv. L. Rev.
103 (1990), p. 1111.

65) Castle Rock Entertainment v. Carol Publishing Group, 50.

66) Reese, R. Anthony,, “Transformativeness and the Derivative Work
Right” , Colum. J.L. & Arts, 31 (2008), pp. 14~15.

67) Los Angeles News Service Robert Tur v. CBS Broadcasting, Inc.
Courtroom Television Network, 305 F.3d 924 (9th Cir. 2002)
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69) Los Angeles News Service v. KCAL-TV Channel 9, 108 F.3d
1119(1997)

70) Los Angeles News Service v. Reuters Television International, Inc.,
149 F.3d 987 (9th Cir. 1998)
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U s Fae Lo AEEe] AREEHEE S]lshA] sty A
o} qkeF FHEwEz] o= o] o] ©x| ‘The Gentleman Tramp' =
YA ARt AHE Pt d3te] AARE 2 AAL AR

Aol A7l A devhe ol ® At ARAAe] 93 AAE

& Ahgath, AR A4EY o]gHLE e A e A
25l F28 Zolebn o2 Sgich. oo MAL AAFTRT o
o FYARE] AANAE 25 ARD Ashe) JFFo] glrka Ho}
Aol ol Fespl AgAehn B shgict

o AZE Fok o]8, FAo]E ol (1985)
=2
H

A FAX)
7t AR

2= A e 19774 24 W "%*J?J:% vt 2% 13 Harper &
RowAl % Zlela to]A|AEALe 3]3E ‘A Time to Heal: The
Autobiography of Gerald R. Ford = %ﬁs}ﬂi ejelgin) 3=
= Aol E Ao Y& Y& A deHel dig AbH, 28 A
o] Aate] digt £=29 34 5 F& v HES T A

91) Harper & Row, Publishers, Inc., et al. v. Nation Enterprises et al.,
471 U.S. 539(1985)
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g AE 5 gle Hglo] R EIH.

E}l R 9] Z|Ab7E Yo 7] 2, 3F Ael m|EelH AR o] 31T Y
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ol A4 (moral rights) AZAL7F zPAle] olA L] 3 3=
FEol deld 149 RES BE S YRS Poshi A9
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ZEo HelA eAdHA RHIE WS £ UxE AZelAH(moral
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Fxolle ARIAd =] et 192849
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= 19899 W&okl M@ Felx, Visual Artists Rights
Zkel A el ke ARt A gHA
o7 B33t gls ¥ AnbAH<l AARIAA B3 23 FA ¢ 3
ZZ(work of visual art)®] A
22z A10629] HiebA Al A= AR A EAIAG
TAATAAY d4A HEE AT ATt
A2l Ao FAA o7 BRIt A7l FAdAed A= et
7

wleh 234 Aols} glont, dA: TEW, AWEAN, FAYHAAE

92) AA=x - A, XA AQAEY A39; , 2013, 358%F.
93) ¢]°] A 358%.
94) WM&k A6z 2.
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I A106zC A% wietA AEehs HAR -
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A3 FNAY) AARES 9 TS

A1 GFolA e AARES 7 T4l
1. d5elne] T4ol8

1. 9]¢

o o] FAo]&(fair dealing)-& 170949 'olH (Statute of Anne)'
3 FHEx2 AAPEY 2A4E oAl o|F, AL 247]e AA =
WAoozl 19119 9= AR 22 A3 o] F
1988 %o AAA, Yzl 2 EFH(Copyright, Designs and
Patents Act)& A8t b= MRS F3l DA ok A =
AZAH A A= A282FE A|76x0 o]27]7A] thekal A& Atz
o HABt vk 4= FAolE HeEle vl =7kl sl
E ov=e] 2HA FAo| &= 2 A JEA 28 HHE

r_&

O:

)

o mebA g Eel] FAGe R WAR SA) s ek Ao
Q93 EA ot} ARHe] R 3I7F fAo|a o|AE ATE= F A&
T4 5 AdAe s Agsojol gk Hrg Aty ok 1 F A

q
AREE % FAlES A=A FAD ek,

97) 1 & 2 Geo 5 ¢ 46 An Act to Amend and Consolidate the Law
Relating to Copyright.
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2 F¢(public interest)=
t}. 197349 Beloff v. Pressdram
d= ©3+& 19884 AFAY Al
Az AAAL PAE FASAY Algkst
FF= e Y 9 AABE F
et eF st o] A
o] Fth 1000 22} o] sy
ol A&l A2 ofyn, 7A4
42 A&o] 7Festte AxE glr10D

A
£
FFA EVIE FL A 3} st

o,
rlo
B
2
)
o)
=
=
)
i
o
(E
|o

% (public moral), FF2] F3ff, A

%‘ A L
e AA S BHE AReke] sigEth ®gkrh102) AdAlg =

lo,
fz
N,
2
L
ro
o 2
>,
O.
g
of

I. A30xlAe #d7|F F-A)

A30ZMF, FE L AAEE)
(1) =23l AFZey e Ads =

EE BES AT A= TAHNEL FTET A B FrkE

rlo
)
)
it
Lo,
>
re
=
o)
<
=z
o,

98) Beloff v. Pressdram [1973] 1 All ER 241.

99) “Nothing in this Part affects any rule of law preventing or
restricting the enforcement of copyright, on grounds of public
interest or otherwise.”

100) Dinusha Mendis, “The Historical Development of Exceptions to
Copyright and Its Application to Copyright Law in the Twenty—First
Century” , EJCL Vol. 7.5, 2003.

101) Lionel Bently and Brad Sherman, Intellectual Property Law,
oxford, 2014.

102) @3ld, "AZA A= AP o]&Ah , TAZAH AH AF EiA,,
= el 7198 3], 2015, 53%.
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= AsieiA] op g,
(a) BA1Ze TFo)o W)=
(b) AAR AAN2DE Aeste] ALES ATshe 45

gt FAo]&(fair dealing)> &A|e] A7) djst X8 HAHoF 3}
vsgoluy H 2o disfiA= of® Feje] AztEels o] Ha, o]
5 ¥ A#AAL QA (acknowledgement)7} H&3fel. ointk Af
(photograph)& &AL E3E| TEH ARS AAEEE $d
Aoz Aoy FA7F Alol&-(reproduce)stE A= 27| $13 &

Al b= 1098k yeh gl S84 99 da el dsiM=

LA < A o A A -
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HE A el HAst QA o) wepA] dezHe Folo] ZA s
Zel Ao gt 2 7x] Hdr)|ES =& Ui

. s=EpgAe] #ddr|s 5

uj oA FAo]go] Adr|EE WA A= 2, g3 A2AEE
2 ow J|FES nEsA FdS Y of st=A el ds AE3}skA &
I Abete] wiel HYe] FEE Fil FA)ES ddds o HYLe F
E AAZAEL] W i HE A= o]g= of o]f£3 W, o]lf F
71, A1l mlx= g, o2 et o] A= S 2

103) Criticism, review and reporting current events

Fair dealing for criticism, review or quotation is allowed for any type
of copyright work. Fair dealing with a work for the purpose of
reporting current events is allowed for any type of copyright work
other than a photograph. In each of these cases, a sufficient
acknowledgment will be required. As stated, a photograph cannot be
reproduced for the purpose of reporting current events. The intention
of the law 1is to prevent newspapers or magazines reproducing
photographs for reporting current events which have appeared in
competitor’ s publications. https://www.gov.uk/exceptions—to—copyright
104) WAA, TAZRRE AAAG AubA B AT, Adejsta

ALghe] =%, 20114, 1275,
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Ash A% FAelgelet B 5 Glek 109) ole] AFHhA, A

of
fo

7}. Associated Newspapers Group v. News Group AFZ106)

Associated Newspapers Group v. News Group AFAefA+=
Daily Maile] wjebd ez £73F A4l AZES ZAA1%4] The Sun
o] o]g3le] FA7} =itt. The Sune] AZE o]§ F7]+= uv|FHo|
BEY BAE A Zlo] old, EAE A % Aoz, AAs
WA et EHE 7EASTE WA o] Ao A FA-QlY] A ARALE
BrstiA AAile] W8S Fo] o4& Hart vt ddste FA o]

go] ojetn FAe,
Y. Newspaper Licensing Agency v. Marks & Spencer A}71107)

Newspaper Licensing Agency v. Marks & Spencer AFAo|AE=
¥ Marks & Spencer?} 93 NLA2] AZES AFPA 0 F o] L3}y
F oAl E2shA Aggvka @AskGIT o]& vt A AL
2 31 ARES o]&¥s FA A= dAste a3E B

71 wEoltt.

4

105) Exceptions to copyright : Fair dealing (9= AZAAFEA), https://

www.gov.uk/exceptions—to—copyright

106) Associate Newspapers Group v. News Group [1986] RPC 515,
518. http://rpc.oxfordjournals.org/content/103/19/515.full.pdf+html

107) Newspaper Licensing Agency v. Marks & Spencer plc. [1999]
EMRL 369.
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t}. Newspaper Licensing Agency v. Meltwater A}71108)

Newspaper Licensing Agency v. Meltwater AFAoA] |1 F2
glo] A #e] 3] AH(News Licensing Agency)= 9 o]$x} go
S oFR (Web User Licensing Scheme)s ZFAste] 20109 &2}9l ¥+
2 ZE9 3AEoA EA8Fg o). a2 Meltwater Holdings+= A Al A

270l AAMFAE F 95 72 FE3 /‘ﬂ‘ﬂ]*(news clipping

v
o —
X
o,

s =
o A9 FaE Ao Add ¥ 74 A AR dsel,
719 =, EF w3 53 AE 3007 Axel 29FRgl  “News
Reports” & o]l s AAZolA A2eln Yok Ane =
29 mAGe] Hne] A2 AT Fole] eefelabe] ol A
seln Qomz oo ) W&RE ARsletn FTeActh ole] o
A3E o] AREre walste] ATsE Aulzolzz AR s
9% TANA e Fsch WAL Hne ol &xse] P2
2 Eolo] 37} Al ol sl Hazdze Fogoens AR
& At Qo ke, Qo) Ane] o] &ASARA o)L
o] QT wole offnkz AAsIYch wWeld o) o] gASol
o

7}. Time Warner Entertainment v Channel 4 AF71109)

108) The Newspaper Licensing Agency and others v Meltwater Holding
BV and others [2011] EWCA Civ 890.

109) Time Warner Entertainment Co. Ltd. v Channel 4 Television
[1993] 28 IPR 459 [1994] EMLR 1. http://www.independent.co.uk
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Time Warner Entertainment v Channel 4 A} oA nv]Ho|u} HE
= S8l 2end Zz a9 ‘Al Al 23X (A Clockwork Orange)
" ogste] 8%l et 128me] dAfe] o] &) T2 4090
28T} ool Ak Agele FAVMAESE Saldsioy, vzl

o2t AZE2] o] g2 n|Ho|y HES g FAoE FAol]do] al

AEvk sty 7)Zbslgich Ao Axr AAsta gtE|A o]l 34
o] &l sgtela E okt sfe]elA FstvE A= 5 WY
E3 At webA FAol&e] WS HolAA skt He
Fets}glct 110)

t}. Sillitoe and Others v. McGraw—Hill Book Company AF7Z11D)

Sillitoe and Others v. McGraw—Hill Book Company AFZel]A]

‘Coles Notes' o 2] obgs Tgsle] o] sl 2 TAlE

o] efdzta #ASAEE 12 o]f= AFE] o]8e] AEE wA A
< A7s=olE, Coles Notes®] AZAEo] T3] QlAshA] X3 A
Hlell A At Zole] AEs adE RHELR o]&3] "ot
Al 2ok F Aot IEd =4 Eolv WS 2 vE BE
FEs AT Wyl FE3hA vk shgieh 112

t}. Pro sieben Media v. Carlton UK Television AFZ113)

/news/uk/channel—4—to—use—clockwork—orange—scenes—appeal—cour
t—ruling—on—banned—kubrick—film—may—have —wide—implications—re
ports—heather—mills—1512450.html

110) http://ukpatents.wikispaces.com/Fair+dealing

111) Sillitoe and Others v. McGraw—Hill Book Company, [1983] FSR
545.

112) http://ukpatents.wikispaces.com/Fair+dealing

113) Prosieben Media AG v Carlton UK Television Ltd [1998] FSR 43,
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Pro sieben Media v. Carlton UK Television AFe|A+= Pro
Siebeno] Taff g Z2IA g FFolE Al wH <de=
(Mandy Allwood)®} <JElH- & A& WE Yol Carlton Television
AppE 2R as AFsked | QlEFe] 302E Q&S o
451 FEE FEH W] HEiA AA ZEaRs BAlskRd Pro
Sieben Medias= Carltone A& sz 1243}¢lch Pro Sieben?

e 84 279 FAA EHYEd, 250 Wy FeEsh 29

b
o,
-k
[
7
k=)
2
[
Lo
z
=
ot
>
rlr
v
o
L
ole
x
2
_1\_0,
i,
N
o
X
to

[1999] FSR 610.

114) http://s2s.focalint.tv/Publications/AZ_articles/az1999spring_iss31_pr
o_sieben_media_ag_v_carlton_and_twenty_twenty.pdf

115) Hyde Park Residence Ltd. v. David Yelland, [1999] RPC 655~
672; [2000] 3 WLR 215~241.
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= speee] opH x| 7} ARl FI) o]F Al vholofute}l =H7f AES
okzal o v WAbo] 247 ToF wEZ )y 3 ukglo] AlAle) = 3

) hd
o7 $13t Zelglon, o]k Tojol sfFavin AT 14 B

AL olgq Ae ARUY A0R2)GNA Boh AAREE 9l
FAlgoIH, Y ool FHAE 1 shgort FaPAL trolo
g 259 AAS 2ESE AL 9A wdedel Ao fete] Ae)
B B BARtE AoRE 2T Aolvlel, Ade] 2EE Bew
sh7) btk wAlskginh RS AFW s wer AxEe] ¥y
Holx, 2qEAL el A, ) AT} b Fo o] Aol s
b oA T3] AleRA Al AT vI2Est AGEE 4+ olrkn w4
stk webA o] Aol A gtk Fapde FHEL
gotslr] 9t mEAbgte R “AEFsly A28 A (fair minded and

honest person)®] (i) AZ= o]& WY 57, (i
A, (i) o]8 FA v|Fo] o]&2] WU} QA AR F& A|AF}

At} 116)

o

fo
Lo,
g
o,
to

1}, Ashdown v. Telegraph Group Ltd ApA117)

AulFF(Liberal  Democrat  Party)®] &4 Qi (Paddy

Ashdown)”} 19979 10 4AH(Toni Blair)#}2] 3]l A =Adgr <
AFEE ¥ AFEAH(Sunday Telegraph)Z} 299 F FlsHAF =

2 adS AZlskgleh oled I A30x AAEEE SF FA 0]
&3 A171x T3 oldel digt FHE FAsIAT olet HEe]
HAdF ke 28 AE TSR 14 HEH FaEALS Y
e Hrt vk 35 A E "elmHau, a5 g FiEs

116) http://www.theguardian.com/media/2001/jul/30/mondaymediasection
2

117) Paddy Ashdown MP PC v Telegraph Group Ltd, [2001] WLR 967
~981; 1368~1391.
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t}. Lion Laboratories v. Evans AFZ118)

A ANA B Anel S5 ARk A
¥ RS A 9 A Agsihn mokth 1 ofi ek o]
S FAPGE 54 AdEell AR AL F 5 97 wEe] 2o
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118) Lion Laboratories Ltd v Evans [1985] QB 526 1985, CA.

119) Robert Burrel and Allison Coleman[2005), Copyright Exceptions—
The Digital Impact, Cambridge Uncased Press, p. 82.

120) http://www.techeye.net/internet/bbc—took—content—from—twitter—
without—a—permit?mobilesite

121) http://www.bbc.co.uk/blogs/theeditors/2011/08/use_of_photographs_
from_social.html
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2. Aro] 8- (Freie Benutzung)d ZAo]L2] 71

d ol 3]
24x%= w|FoAe FAo|&(Fair Use)d 917} HAF3F ‘Aol &
(Freie Benutzung)128) ' & %3l glv}.  “ZFAo]4(Fair Use) &
ojete] EF= F3l7] HA, o] &o]E Arol8(Free Utilization) ©]
2} Hghe}h” 129) Aol g Hels e ofo|ro]-F & o]Fye
MY Ax=zA, A2 As] EA o] o] &30 Fod AR

128) Urhebergesetz § 24(1) (Ger.) “A self—standing work, which has
been created through the free utilization of the work of another, may
be released and exploited without the authorization of the author of
the utilized work.”

129) Holger Postel, “The Fair Use Doctrine in the U.S. American
Copyright Act and similar regulations in the German Law’ ,
Chicago—Kent Journal of Intellectual Property, 2006, p. 555.

130) Id. at 555.
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131) &A1, “FHel sloix FAol & (Fair Use)oll &3 AF— w7, =
9 Eolo] vlmy A 1w | wAPge] o]&3 AF-hs], 2013, 240%.

132) BHG, GRUR 1971, 588, 589.

133) Brunhilde Steckler, [Urheber—, Medien— and Werberecht: Grun—
dlagen Rechtssicherheit im Internets , Cornelsen Berlag Scriptor Gm
bH & Co. KG, Berlin, Germany, 2004.; =29 1€yl #HAl,; |, #AHFY
Ao AE-~, 2007, 29%.

134) BGHZ 122, 53, 60 mwN — Alcolix; Schricker/Loweenheim § 24
UrhG Rn. 10 OGH GRUR Int. 1993, 176—177 - Robert—Stolz—
Biografie.

135) Haimo Schack, Urheber— und Urhebervertragsrecht, 5. Aufl,
Mohr Siebeck, 2010, S. 138.

136) Grundgesetz Artikel 5 (1) Jeder hat das Recht, seine Meinung in
Wort, Schrift und Bild frei zu OuBern und zu verbreiten und sich aus
allgemein zuglnglichen Quellen ungehindert zu unterrichten. Die
Pressefreiheit und die Freiheit der Berichterstattung durch Rundfunk
und Film werden gewlhrleistet. Eine Zensur findet nicht statt. (2)
Diese Rechte finden ihre Schranken in den Vorschriften der
allgemeinen Gesetze, den gesetzlichen Bestimmungen zum Schutze
der Jugend und in dem Recht der personlichen Ehre. (3) Kunst und
Wissenschaft, Forschung und Lehre sind frei. Die Freiheit der Lehre
entbindet nicht von der Treue zur Verfassung. ( “(1) Every person
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shall have the right freely to express and disseminate his opinions in
speech, writing, and pictures and to inform himself without hindrance
from generally accessible sources. Freedom of the press and
freedom of reporting by means of broadcasts and films shall be
guaranteed. There shall be no censorship. (2) These rights shall find
their limits in the provisions of general laws, in provisions for the
protection of young persons, and in the right to personal honor. (3)
Art and scholarship, research, and teaching shall be free. Freedom
of teaching shall not release any person from allegiance to the
constitution.” )

137) Holger Postel, at 557.

138) BGH, 17.07.2013 — I ZR 52/12.
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1. Handelsblatt and DM v. Paperboy A}ZA141)

7h. AR
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139) k&4, “5d AFAHAA G5 AT A ZEade] o 1y
A", TAZE A=A, 353, FFARAY3E], 1996, 153%.

140) Holger Postel, “The Fair Use Doctrine in the U.S. American
Copyright Act and similar regulations in the German Law” , Chicago
—Kent Journal of Intellectual Property, 2006, p. 153.

141) BGH, Urteil vom 17.07.2003, I ZR 259/00.
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Abstract

COPYRIGHT IN FAIR USE

FOR JOURNALISM

- A Study on U.S., U.K., German
and Korean Fair Use -

Oh, Chan-Mi
Graduate School of Law
Seoul National University

Fair Use permits the use of copyrighted works without
permission or payment under certain conditions. For this
reason, fair use helps to keep copyright from violating
the First Amendment: Freedom of Speech. There have
been growing numbers of comprehensive studies on how
to address the tension between copyright holders and the
users, but usually these discussions are not only for the
journalism. As fair use for journalism has a distinct
characteristics such as commerciality, factuality and
importance of quality, this study has induced substantial
standards of judgment. By clarifying the meaning of fair
use principle, journalists could reduce the risk of
copyright infringement. It allows them to stop censoring
their journalistic choices.
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Firstly, this study identifies twelve cases of Fair use in
the U.S. where journalists routinely employ fair use.
Normally eight standards are applied, but for journalism,
only three standards - Replacing Market, Commerciality
and Transformative purpose - are required. Through the
analysis on fair use cases, fair use outcome weighed
heavily on transformative purpose when it works
positively while commerciality works negatively. The final
decision of the court could also be concluded only with
the factor of replacing market. This study focuses highly
on the comparative study between the cases found in U.S.
federal court and to those of U.K., Germany, and Korea.

Consecutively, nine cases of fair dealing in U.K. and
four cases of German free utilization are also analysed.
In U.K., four factors - replacing market, importance of
quantity, transformative use, and right to attribution -
have been the standards of judgement, and In Germany,
three factors - right to attribution, importance of
quantity and transformative use - are considered. Right
to attribution and importance of quantity are applied in
both countries. Public interest takes up significantly in
U.K. court, but for german court, right to copyright
holder seems more protected with claim for compensation
while commerciality does not quitely considered in itself.

In all jurisdictions, transformative factor is what
matters most in determining whether such an act is
copyright infringement or not. In the U.S., transformative
use of copyright work could reduce the commerciality
while U.K. equally considers the transformative use and
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the amount of the work by asking whether a fair minded
and honest person would have dealt with the copyright
work. In germany, separate article about free utilization,
which emphasizes transforming intrinsic part of copyright
work exists. As a result, the importance of other factors
are being lessened by transforming the original work.

In Korea, Article 28 also considers commerciality and
transformative use in determining the fair use. Korea is
free from the infringement of moral rights only if
transformative factor is emphasized, as moral right is not
restricted under fair use. If the amount of work used is
minimal or published to the public, Article 28 will have
precedence, and it actually emphasizes the transformative
use. When the amount of work used is huge or
unpublished, this article will be applied in the second
place. Although applying article twice can be quite
cumbersome, that is to say that it pursues freedom of
speech strongly. Comprehensive article 35(3) considers
factors of possibility of contract and replacing market.
Therefore, we may say that Korean fair use is actually
suggesting identical standards of judgement from U.S.

Keywords : Korean Fair Use §28$35(3), U.S. Fair Use §107,
Journalism, U.K. Fair dealing * German Fair
utilization, Commerciality, Transformative
purpose, Replacing Market, Moral Rights

Student Number : 2013-21306
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