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oA e]l 53d @82 FHolst ¥ F(public policy) 2
552 ol¢(public interest)oll Htshi= 53]@AFS] A sAte] ot

Heo] xgstA] Altk= ¥R 2] "2 (equitable doctrine)ol] 3l s}

0 il 2014.2.21. M1 2013075717 B4
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AoR B F Qlunp M, ool A "ahﬂ Hie vpeh Zol ml=
A YEE 357 B (public policy) % &3 2] o]l (public interest)®]]
Z|x3te] 539 & Rom, 559 g

Oq T= E %Q’é—}ﬂ

AU 2 AR FHEEe U

o= AHMPH YL 1917 d Motion Picture Patents Co. AR of A
Ss1dzte] FE A8 AF AARAS] SXEY Hol ¢
HEstuat sk 332 ©]9(public interest)o] HZtstAl FEE F
ATk I gAjEte] . B el A el 7]1xd FFe] ©]9)(public
interest) & T8 ¥ FAR SSAATE SSAES Aujde] Qlo
585 A & AEol 7YE Aeske A2 Faehes FA9
TAIE 8F9131, 1942'd Morton Salt Co AFA 7ol M= «$-2]7F AR dljof
3 AP dart Z@olE H(Clayton Act)ye Hallstsl=x] o157}
obel At SsA o2 F59 #uiE S SsE A4S
Agrets FEo R ARgshs 45 8 (court of equity)°] 53]
539 Boshs dlo @Estolof sheA] ofFoltpeta AAjste]™
S8 e FAAHN s d4sA MEse HEE

off

¢

% O|2X|, "O|=e| X|MALAH HE A" 7| YA HM17%, 2004. 6, X|284H
9 Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 U.S. 502(1917)

* oig Lhgol B Chedt 2Lt

e

“... it would be gravely injurious to that public interest, which we have seen is more a favorite

of the law than is the promotion of private fortunes.
97 Morton Salt Co. v. G. S. Suppiger Co., 314 U.S. 488(1942)

®elig Weel 22 Chaa 2tk

"The question we must decide is not necessarily whether respondent has violated the Clayton

Act, but whether a court of equity will lend its aid to protect the patent monopoly when

respondent is using it as the effective means of restraining competition with its sale of an

unpatented article.’
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AskuA, ST Dol Yol BHE WA L AFHAZ W)
A A Ao A9 Wae AF AN D DS Anes

Aol A= 3% A (public policy)” ol WHsttha #Ajste] &

e

12]3l 1944 ' Mercoid Corp AF ' el = w= AWy
557 @(public policy) ¥ &2 ©]¢(public interest)®|Zt= 5314
45 A VlFeR AAste 5399 P8 #AAHHS
Tarste HEE FHstdA wA7F & da 291X (combustion  stoker
switch)©= S531t)d?l 718 W AJAE] (domestic heating system) 2]
774 FEolw te §EE AREHY] ofele] s EAE
Ael® Eeta S5 uzte] 539 @Es e np glom
1947 ‘A Transparent-Wrap Mach. Corp AFA'Pol M= JfFEFE S s
=

Fashe 23] FAANY Auel AFEA vss SHu

SsiARtel SHAL 0/F HHD HBOIM MBE SIHH(public policy)of
r

—

AX
7 E31E F St 23 EX 7|H|(salt deposition machines)E L
s

ob &g YH(salt tablets)S e ALY AE =UL=Z

—
=S

101 Mercoid Corp. v. Mid-Continent Inv. Co, 320 U. S. 661(1944)

2.5 Aeh2 ESAXIL 318 2Rstn AW PEE HEY A2 (domestic heating
system)Q| L EE & ofLQl A A X|(combustion stoker switch)0| CHSI E&{ AKX}
71 2 ESE EQ5t0 X = UUX|DE @ HA ALKX|(combustion stoker switch)= £
7188 e A|AHED (domestic heating system) 2|0|= CtE X7t Q30 76t Ef
AZE @ A AQ|X|[(combustion stoker switch)E& X XSHAF ES|H EG|E O|{f=2 N At
ARO[,

103 Transparent-Wrap Mach. Corp. v. Stokes & Smith Co., 329 U.S. 637(1947)
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=& (abuse in the practice of licensing a patent)®]] 3|2 I Q= FHA 9

AE g b gk

)

@ 1952d 539 747

E3A P82 olfE EFA AAE A= AW tirHYY
kol diste] 1952 W /i 53 Al 271 = () ofdlet ol
HAlsle] B8 F8-9 Wy Ago 9% o Aok ekt

559 Fa xt Py pEd Ssd4t
teel 7 WS s olfwoR mEst RAFHAY
dgol APHAY EHAe BWAQ HFom Qgu
ofu gtk (1) Sal el £ glo] A3 o8 AxE A5
el 7)ol E THSE WA 3] £oS AE A, Q)
He] 9 glol Al 3 Aol ols) AN A
NARAE FAE ¢ AES A 3 AlA A AHS
Rolsts 4%, 3) 5N Fal i slolFale] dhFtol

Ayel B NE Toke @9

x2

ol
)
o

g
tn
>
O
rlo
Jjm
=

SIAAL ESE ERStn JE FH 2 7I71I
SN e HETIEe %wm
S22 ot A=0o| 121 Edl(Grantback) =% 9

v sjg 8ol YRS o8 2ok

—

Transwrap machine)2|

of wat SRRt
Atetolct,

09 nx

-0
IE
X
o
r-|n
rﬁ _|=

"(d) No patent owner otherwise entitled to relief for infringement or contributory infringement
of a patent shall be denied relief or deemed guilty of misuse or illegal extension of the patent
right by reason of his having done one or more of the following: (1) derived revenue from acts
which if performed by another without his consent would constitute contributory infringement

of the patent; (2) licensed or authorized another to perform acts which if performed without his

45
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& 53 NHeRE e Vs S wAs] ' e B
=1 TS AU Al 3 AoAl AAFERS st
Foll A A @)% Sl=1}F, ©]i= Mercoid Corp A&

7% RO HrWI gk

SLEES

a

@) o152 =2

1982 AW<3] 4] ¥(Federal Circuit)©] %A Sa|Ad o

et gl M&uTdPol A3 FAW e FoH e,

el A SRl
Aes] Famde & 1 Jie ARdel distoldnt S8 HEs
Agsto] 559 HE= =3 ATdHomw sk HES FAsle
ek oofyzt Ve AW o] HRee 2 5sde "9Es
Ftglol] Qlo " A2 | Yhanticompetitive effect)H 2143 2] €2 (rule

of reason)? 2 FTHAUPLS] V1S =Y HAow Hriwa

Adgz AW<e3] FAWYS Windsurfing Intern. Inc. AR % o A
“S5 HFHE dFS SIS AT AF2d Fwloltt
i E3AAF A4 G Y anticompetitive  effect)s 7HA S 5

consent would constitute contributory infringement of the patent; (3) sought to enforce his
patent rights against infringement or contributory infringement”

00 x{Y|, "Ol= S5EY E5A H8(Patent Misuse)2| #2|: SFHNY fItntel 2
£ FMoz" HAE|A EF H1043, 2008, H105H

Ol X|, "Ol=2| XHMLtH & A" 7IGY AT HM17%, 2004. 6, X285, 286T

108 782 F.2d 995 (Fed. Cir, 1986)
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7§21 & YHanticompetitive effect)s 2H-8-3}31 ©. 1, Virginia Panel Corp.
Mol = «stg] o] U (rule of reason)ol Wz} el AFo] ojjet
Fol =7 Ao A=k, Aokl A, A 9
ael 22 ukst 94E agske] 9l A9 = BA
Aghe  oZINZ|=A] o5 ARl il dAIEte] oA

TAANRE 7] FEldel ¥FH(rule of reason)s L TAE

Bl
ol
ol
z
2
4 o

i
e
1o

kA, 1988 Welli= S35 o] 7] Al 271 2 (d)Fell “@)
L} A5, (5 SdAE 2AFE A
HjE = 535 T ESAEY Bste] dE Aol A )
T At Agsta, SsEArr e 539 A FH50

rlr

o

™
=
=

]

L

109 siE &2 fE2 Ci=a ZLt

“The doctrine of patent misuse is an affirmative defense to a suit for patent infringement, ...
requires that the alleged infringer show that the patentee has impermissibly broadened the
“physical or temporal scope” of the patent grant with anticompetitive effect”

110 133 F.3d 860(Fed. Cir. 1997)

Hosle W&ol g2 thaat Zcot

“Under the rule of reason, "the finder of fact must decide whether the questioned practice
imposes an unreasonable restraint on competition, taking into account a variety of factors,
including specific information about the relevant business, its condition before and after the
restraint was imposed, and the restraint's history, nature, and effect”

Wz, "olm BN S5 HE(Patent Misuse)o| Y| SFAY flntel A

2 ZMOoZ" MAE|A £ H1043, 2008, H109~112, £ =522 9|0} 2t0| E RO
=58 OFE HEro Ao SEA Y YIES @.%%‘BE Qlsff E3{dHel H&81 &
el IEF ALO|o] A7} BB oK = S2| BAEE Y2 ALE E1 r}
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A AES TS 2A0E EIES ANGAY SHAES A
E 7

=]
= =
Ae7t Bale] dgow DFEA i A4S FrhEgTn

1980~90 ‘ATl Philips, Sony & X% = 719 GA=0] AEE
tA8" AFEx¢l CD-Rs, CD-RWs = /%3 = #d 535S
Tk, 71E8 tA" AgEA Rl CD-ROMs 3} 5 $to] 7hssEte
sxTs A5l ol §4 WA H(Orange Book) 53%
=] <@llA] E(Orange Book) Ew7]&’® &Hal Urh 183l 9
Zle N el HAaze] AR d-HE ItE e
71=o] #HQ3I3+=dl Philips & oFd=1 ®21°] Raaymakers hi=
E535](°]3} “Raaymakers 53]”)5, Sony + HAE W29 Lagadec Zh=
535](°]3} “Lagadec 53175 H-3Fil 3L ©] T Raaymakers 5317}

EEOR At

94 ¢ 53]F°)= Raaymakers 53¢} Lagadec 537}
stxlo] Qo dFAANE Thsste] AES] AR F3#3E Sony 9

e

Bl eel dE2 thea 2o

"(4) refused to license or use any rights to the patent; or (5) conditioned the license of any
rights to the patent or the sale of the patented product on the acquisition of a license to rights
in another patent or purchase of a separate product, unless, in view of the circumstances, the
patent owner has market power in the relevant market for the patent or patented product on
which the license or sale is conditioned.”

114 616 F.3d 1318(Fed. Cir. 2010)

15 ®719, "Princo v. ITC AtA0| BFE S E 2to|MA00 AlASH= &, X &3 X542,
H22 2011, X143, 144H Ex
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Mde Esde dge d¥mom
dow

Raaymakers 551 2] W 91& tfsl7] 13l Lagadec 53]9] o] &= #|ghst
Aow QAAHAE fdorw S8 @82 JAAHA deve

‘sz]g] y&/\]% —8}_9;]\]:]_.116 117
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obgel  wel A4 e dwes gawdel wAS

PR BHW dg oRE wade el waAd

01 ¢} —

@ Y(anticompetitive effect)tt 2] 2] Y2 (rule of reason)= 117 8Fal

A=, AR A Agv]E A 5 e ALelskd dEAA

A7 AAAGARL Fow JAHAE= Ye AoxR st
=

k. " B3] B AReFS] ¢~ Raaymakers 53|19} Lagadec 53]7}
iz dAl Sl A2 JAAHARE Lagadee 537F dAAow
Raaymakers 5319} AlgolA B Sl dHl= otdsdar A4
AA7s/dRko] 1A EE AHIGleE R dBAARte R BFAATHI S

QlgHY) = oYY Aog dokech!?

Mo 2 Afetel Fe Z[=E Philips7t H|Z7|3H ~50|M TC= & Atete 32| 7|9iE7|2
21 B3y H8o gHg oA¥sigoLt m|EEse AHA Bo 2 ddad gAHY
O S5|A B BH Afetolnt

W 2MF "ESIE, H#EYl, 2|1 E{AYE: Princo AtADM 22810]", Law Technology
HoE H13, MEeristm st A, 2013, X|59, 60H

18 ASA, el AMY Fa MEIH A djd - 53] Hejet S € FH: Princo
Corp. v. ITC A2, SR BHAMANS| £ 155 S=SHAYAYE, 2011, H[32, 3384

s o= "ESE BE3, 12|01 E§HLE: Princo AbADF RE8}0{", Law Technology
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136 eBay, Inc. v. MercExchange, LL.C,, 547 U.S. 388(2006
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2010, H|74, 75™
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"A plaintiff must demonstrate: (1) that it has suffered an irreparable injury; (2) that remedies
available at law, such as monetary damages, are inadequate to compensate for that injury; (3)
that, considering the balance of hardships between the plaintiff and defendant, a remedy in
equity is warranted; and (4) that the public interest would not be disserved by a permanent

injunction.”
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(participation in the pool creation process is open to all interested

technology rights owners;)

norlevon  JEES  TANY R 2R
AAGA 7} vpEse] 98 A,

(sufficient safeguards are adopted to ensure that only essential
technologies (which therefore necessarily are also complements)

are pooled;)

NEE T4 D 2 AN A, AT g
YR weke JEEd FAY e AeH
G AgEre el ds FES AL
nhE o] Sl& A

(sufficient safeguards are adopted to ensure that exchange of
sensitive information (such as pricing and output data) is restricted
to what is necessary for the creation and operation of the pool;)

NEE &3 7%

H]EX—]X—] o7 /\]/\]FJ 7—1

(the pooled technologies are licensed into the pool on a

non-exclusive basis;)

TNeEe £ Ve EE FAZ AR diste]
A

zzstl

(the pooled technologies are licensed out to all potential licensees

FRAND

Al A,

on FRAND terms;
ZlmEe FAY W ANAAE TEEe £33 =9
T Dol diste] A tHE T e A

(the parties contributing technology to the pool and the licensees
are free to challenge the validity and the essentiality of the pooled
technologies, and;)
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(the parties contributing technology to the pool and the licensee

remain free to develop competing products and technology.)

(b FAAH ] 9fF

AAAZ1A deete s RlEsTles VlsEel A7 A

() AAAF B Ak 7}

A2 VsEd AXAA Atolel AdE= Z]Eol A ek

et F7HE fle vhe 2 AHE A skl gk
@ 7=z Agelx e A7t Adars BAATEY = 9

HAAH;

(the stronger the market position of the pool the greater the risk of

L7120 T A ofof 2+t X' 44.1(262~264)
192 17| 20T A ofoff 2t X' 44.1(267)
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anti-competitive effects;)
NN AA BB
AAAAS AAAS ADSA AL AEH 2o
As= Y= ¢S © EU 7 5Re
Alorzel fluig 7hsAdo

(the stronger the market position of the pool, the more likely that

(b) 7l=E2
AAAkE Al
| ¥om;
agreeing not to license to all potential licensees or to license on
discriminatory terms will infringe Article 101;)
A3z Ves AEsHA

71=E0 A= AstoAM = dEH;

(pools should not unduly foreclose third party technologies or limit

TNEES A sFA L A

(©

the creation of alternative pools;)
71401 A ok

YAE ofgl 8 ARG

71=old B HA T2 (TTBER)Y 4789l

x| A= ekE L

(d)

(the technology transfer agreements should not contain any of the
hardcore restrictions listed in Article 4 of the TTBER (see section
3.4))"?
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2}A| &L

19 QBB PA HARS JhH, MAR KDL AIREY 52 SA KSR (Hardcore
restrictions) 22 HA|SD QCHEuropean Commission, “Commission Regulation (EU) No
316/2014 of 21 March 2014 on the application of Article 101(3) of the Treaty on the
Functioning of the European Union to categories of technology transfer agreements”, Official
Journal the 2014,
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2014.093.01.0017.01.ENG

(2010. 10. 23. %X[F T=)

of European Union,
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Abstract

Study of the Regulation of Patent Pools

Chae, Myung Sung
Intellectual Property LL.M.
The Graduate School

Seoul National University

There are two major means to inhibit any wrongful exercise of patent rights
using patent pools: one is to submit a plea of patent misuse concerning the
wrongful exercise of patent rights in a civil suit and the other is to impose
restrictions in response to the violation of the Fair Trade Act. However, there are
issues concerning both of these methods. Regarding a plea of patent misuse
through patent pools, specific requirements and types are not being discussed, and
in regard to the violation of the Fair Trade Act, although there may be relevant
guidelines set forth by the Fair Trade Commission, they do not provide sufficient
criteria to ensure predictability of the issues related to the possibility of realizing
the rights and legality. Accordingly, the aim of this study is to analyze the types
and requirements that must be met for an patent misuse in patent pools to be
acknowledged, based on an analysis of the relationship between patent misuse
and violations of the Fair Trade Act, and to examine the direction of interpreting

and supplementing the Fair Trade Commission’ s guidelines on patent pools.

Keywords: Patent Pools, Patent, Abuse of right, Patent misuse, Intellectual
Property, Fair Trade Act
Student Number: 2010-21405
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